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The federal Clean Water Act1 (CWA) was adopted in 1972 and has principally applied to 
point source dischargers throughout the past three decades.  The application of the CWA 
to nonpoint sources has been limited.2  The common notion of a point source is 
something that comes out of a pipe that is controllable whereas nonpoint sources are 
diffuse and not easily controllable.3  However, recent trends, including out of court 
settlements by EPA with environmental groups, are toward increasing regulation of 
agricultural production nonpoint sources.  In Iowa, the Department of Natural Resources 
(DNR) has delegated authority to implement the CWA but it is subject to the EPA’s 
oversight and review of its programs. 

Water Quality Standards 
Generally, water quality standards are the rules that determine whether a water body is 
“polluted.”  The standards are also used to determine the effluent limitations of impaired 
or discharges from point sources to water body. 

DNR Policy 
The DNR’s general policy toward water quality standards is stated in its regulations: 

“It is the general policy of the [environmental protection] commission to 
protect and enhance the quality of all waters of this state.  In furtherance 
of this policy it will attempt to prevent and abate the pollution of all waters 
of the state to the fullest extent possible consistent with statutory and 
technological limitations.  This policy shall apply to all point and nonpoint 
sources of pollution.”4 

Water body use designations 
Water bodies are designated as a general use or a designated use.  General use segments 
are those that do not support aquatic communities principally because they do not support 

                                                 
1 33 U.S.C. §§ 1250-1387 
2 But see 33 U.S.C. § 1288, 1314(f), 1329 for nonpoint source management programs 
3 See 33 U.S.C. § 1362(14) for definition of point source 
4 Iowa Admin. Code r. 567-61.2(1) 
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water flow year round.5  Iowa has eight designated use categories under which waters can 
be classified.  They include:  primary contact recreation, cold water aquatic life, high 
quality water, high quality resource water, significant source warm water, limited 
resource warm water, lakes and wetlands and drinking water supply.6  The DNR 
evaluates each stream to determine its use designation.  All changes in a stream’s use 
designation goes through the chapter 17A rulemaking process. 

Water Quality Standards 
Class A waters are primary contact recreation waters and class B waters are designated 
for wildlife, fish, aquatic and secondary body contact.  For example, the Raccoon River 
to the Des Moines Center Street Dam is designated as a Class B significant resource 
warm water, but at the Des Moines Water Works intake at Prospect Park is designated as 
a drinking water supply. 
 
Iowa’s water quality standards include narrative standards and numeric standards.7  An 
example of a narrative standard also called a “free from” standard is: “Such waters shall 
be free from substances attributable to wastewater discharges or agricultural practices in 
concentrations or combinations which are acutely toxic to human, animal, or plant life.”8 
 
Numeric standards are set for each classification of a water body.  For example for class 
B waters the pH needs to remain between 6.5 and 9 and for drinking water supplies the 
level of atrazine is limited to 3 mg/L.  The regulations contain a list of numeric and 
narrative standards for each water classification.9 

Triennial Review 
Section 303(c) of the CWA requires states “at least once each three year period” to 
review water quality standards and to modify or adopt standards as appropriate.  DNR 
has been conducting its triennial review of Iowa’s standards for the past eighteen months 
and is continuing this process.  A diverse technical advisory committee meets irregularly 
to provide feedback to the DNR staff.  Then, the proposed rules goes through a chapter 
17A public notice and comment period before eventual adoption by the Environmental 
Protection Commission. 

Regional Nutrient Standards 
Region 7 EPA is currently developing regional numeric standards for nitrogen and 
phosphorus in order to protect aquatic life.  The current direction from national EPA 
headquarters is to set the standard of allowed nitrogen and phosphorus at a level where 
75% of the water bodies by definition and 25% of the pristine water bodies would violate 
the standard.  If Region 7 EPA adopts this approach, more Iowa waters will be classified 
as impaired waters on the TMDL list.  The state is allowed to do an alternate plan, but it 
must be approved by Region 7 EPA. 

                                                 
5 Iowa Admin. Code r. 567-61.3(1)(a) 
6 Iowa Admin. Code r. 567-61.3(1)(b) 
7 Iowa Admin. Code r. 567-61 
8 Iowa Admin. Code r. 567-61.3(2) 
9 Iowa Admin. Code 567-61.3(3) 
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Total Maximum Daily Loads 
Under § 303(d) of the CWA states are to identify waters for which effluent limitations are 
not stringent enough to implement water quality standards.  The DNR is to establish 
TMDLs for the streams listed on the 303(d) list.  The EPA is also promulgating new 
federal regulations.  The EPA is evaluating the proposed TMDL rule after the change in 
administrations.10  The new rule is projected to take effect in October 2002. 
 
Water quality standards and water use designations are also the basis for determining 
whether a water body is impaired or polluted.  If the DNR determines that the water body 
is not meeting the standard for its designated use, the DNR may list the water body on the 
§ 303(d) list of impaired waters. 

Authority to include nonpoint sources 
A dispute continues to remain whether the EPA or DNR can list a water body on the § 
303(d) list that is impaired solely by nonpoint sources.  In Pronsolino v. Marcus,11 where 
the Plaintiffs challenged the establishment of a TMDL for the Garcia River in Northern 
California because the river was listed primarily because of sediment run-off from 
logging and agricultural activities.  The district court held that the EPA could set a 
TMDL for the Garcia River but that the state could refuse to regulate based on the 
TMDL.  California would likely lose substantial federal funding if it did not regulated 
based on the TMDL. 

Iowa TMDL list 
The DNR currently has 59 water bodies on its TMDL list.  While the list did not go 
through a chapter 17A rule promulgation, the DNR did accept public comment and the 
EPC added to the list through its own rule promulgation.  The DNR is in the process of 
developing TMDLs on those 59 water bodies.   
 
The DNR is now working on its 2002 TMDL list.12  The DNR took public comment on 
the methodology for listing a water body on its October 2002 list until May 15, 2002.  A 
new TMDL list is due to the EPA for review in October 2002.  The list is then subject to 
EPA review and approval. 

Differences from Past TMDL lists for the 2002 TMDL list 

Credible Data Law 
The main difference with this year’s list, other than improved water monitoring data, 
compared to previous lists is two-fold.  First, the list is to be developed under the state’s 
new credible data law.13  This law was enacted to require the DNR to only list those 
streams for which it has documentation of the impairment. 
                                                 
10 65 Fed. Reg. 43586-43670 (2000).  See also http://www.epa.gov/owow/tmdl/index.html 
11 Pronsolino v. Marcus, 91 F.Supp.2d 1337 (N.D. Cal. 2000), Appeal pending Nos. 00-16026, 00-16027 
(9th Cir. 2001). 
12 See http://www.state.ia.us/epd/wtresrce/303dnotc.htm or 
http://www.state.ia.us/dnr/organiza/epd/wtresrce/files/tmdl_2002.htm 
13 Iowa Code §§ 455B.193-195 
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"Credible data" means scientifically valid chemical, physical, or biological 
monitoring data collected under a scientifically accepted sampling and 
analysis plan, including quality control and quality assurance procedures.  
Data dated more than five years before the department's date of listing or 
other determination under section 455B.194, subsection 1, shall be 
presumed not to be credible data unless the department identifies 
compelling reasons as to why the data is credible.14 

 
All “credible data” must be collected by the department, the department’s designee or a 
qualified volunteer.  The DNR has proposed rules to define who qualifies as a “qualified 
volunteer,” and as of the date of this outline, had not finalized the new rules.15  Credible 
data is required for: 
 

a. Developing and reviewing any water quality standard.  
b.  Developing any statewide water quality inventory or other water 

assessment report.  
c.   Determining whether any water of the state is to be placed on or 

removed from any section 303(d) list.  
d. Determining whether any water of the state is supporting its 

designated use or other classification.  
e.   Determining any degradation of a water of the state under 40 

C.F.R. § 131.12.  
f. Establishing a total maximum daily load for any water of the 

state.16 
 
The credible data law also includes several parameters for evaluation of data and using 
the data to place water bodies on the 303(d) list.  For example, many of the impairments 
of the last 303(d) were listed as unknown.  The new credible data law allows these 
streams to continue to be listed, but a TMDL cannot be developed to remedy the 
impairment until more data is collected on the water body. 

 
“e.  If a pollutant causing an impairment is unknown, the water of the state 
may be placed on a section 303(d) list. However, the department shall 
continue to monitor the water of the state to determine the cause of 
impairment before a total maximum daily load is established for the water 
of the state and a water of the state listed with an unknown status shall 
retain a low priority for a total maximum daily load development until the 
cause of the impairment is determined unless the department, after taking 
into consideration the use of the water of the state and the severity of the 
pollutant, identifies compelling reasons as to why the water of the state 
should not have a low priority.”17 

                                                 
14 Iowa Code § 455B.171(11) 
15 Iowa Admin. Bulletin vol. 24, No. 16, 1204-6 (February 6, 2002). 
16 Iowa Code § 455B.194(1) 
17 Iowa Code 455B.195(1)(e) 
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Iowa litigation 
Second, the EPA is supervising the DNR’s actions in this area under the auspices of a 
court order.  The EPA has been sued in 39 states over the state’s failure to establish 
TMDL’s.18  The Sierra Club and SAILORS Inc. brought suit against the EPA in Iowa 
based on the DNR’s failure to establish TMDLs.19  The DNR was not a party to the 
lawsuit.  Like in many other states, the EPA agreed to a consent decree with the Sierra 
Club which requires the DNR to establish TMDLs on a specific schedule.20  The Sierra 
Club is to be notified of any changes to the 303(d) list and is to receive a detailed 
explanation of any changes to the list.  The EPA is also to provide justification for the 
Mississippi River Basin not being included in the October 2002 list if it not included in 
the final listing. 
 
It is not clear how TMDLs will be implemented in Iowa in the future.  Many of the 
TMDLs were established because of nonpoint source impairments.  The current TMDL 
plans hed call for monitoring of the stream to verify an impairment and voluntary 
changes in land use or management.  Many of the TMDLs are to be reevaluated to 
determine whether they are being met.  Challenges remain to determine what happens if 
the TMDLs aren’t met upon reevaluation. 

CAFO Regulations 
Concentrated Animal Feeding Operations are considered to be point sources under the 
Clean Water Act.21  Generally, a CAFO is currently defined in rule as those operations 
larger than 1000 animal units that discharge to a water body or to a man-made 
conveyance to a water body.22  The EPA proposed rules in January 2001 just prior to the 
present administration taking office.23  The new administration took public comments and 
is obligated to promulgate the new regulations by December 2002 pursuant to an out of 
court settlement.  Once the new regulations are finalized, the DNR may need to make 
adjustments to its current livestock regulatory program so that it is substantially 
equivalent to the new federal requirements. 

NPDES permits 
The current federal law requires CAFOs to obtain National Pollutant Discharge 
Elimination System (NPDES) permit.  Many states do not require an NPDES permit in 
name, including Iowa.  There are two main reasons given for not issuing NPDES permits.  
First, Iowa may be considered to have a permit by rule.  Current confinement regulations 
contain similar requirements to an NPDES permit.  Second, Iowa standards require no 
discharges to water bodies of the state.  If a discharge occurs, a violation of the law 
occurs and the livestock operation is subject to an enforcement action including natural 
resource restitution and monetary penalties. 
                                                 
18 See http://www.epa.gov/owow/tmdl/lawsuit1.html 
19 SAILORS INC. v. U.S. EP.A. & Sierra Club v. EPA, U.S. Dist. Ct. N.D. Iowa, CR Division, Consolidated 
Case No. C98-134-MJM (2001). 
20 See attached consent decree. 
21 33 U.S.C. 1362 (14) 
22 40 C.F.R. pts. 122, 412 
23 66 Fed. Reg. 2960-3145 (2001). 
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This issue is currently under litigation in at least one case in Iowa.24  In Sierra Club v. 
Murphy Family Farms, Inc., the Allamakee County District Court granted summary 
judgment ruling that the operation was not required to have an NPDES permit under the 
CWA unless there was an actual discharge.  The court also made note of the opinion of 
DNR legal counsel that their program is equivalent to the federal NPDES permit.  This 
case goes to trial July 2002 on nuisance claims. 

Lawsuits against CAFOs under other federal laws 
Other avenues other than the Clean Water Act of also being pursued by a variety of 
groups against CAFOs.  The NPDES permit issue is under litigation in North 
Carolina.25Actions have also been brought under the Federal Racketeering Influenced and 
Corrupt Organizations Act (RICO),26 Comprehensive Environmental Response 
Compensation and Liability Act (CERCLA),27 and Emergency Planning and Community 
Right-to-Know Act of 1986 (EPCRA).28

                                                 
24 Sierra Club v. Murphy Family Farms, Inc, & Wayne Weber, Iowa District Court in Allamakee County, 
Case No. LACV023308. 
25 American Canoe Assoc., Inc. v. Murphy Farms, Inc., unpublished Opinion, 4th Circuit Ct. App. (March 
29, 2000); ruling that the N PDES issue was moot since the operation discharged to a water body. 
26 Anderson v. Smithfield Foods, Inc., Case No. 8:01-CV-441-T-17TBM, U.S. Dist. Ct for the Middle 
District of Florida, Tampa Division (Motion to Dimiss granted February 13, 2002). 
27 Sierra Club v. Tyson Foods, Inc., Civil Action No. 4:02CV73-M, U.S. Dist. Ct. for the Western District 
of Kentucky; complaint filed April 25, 2002. 
28 Id. 
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Federal Clean Water Act 

 
Hypoxia 

Implementation 
 Ongoing 

Federal 
 Total Maximum 

Daily Loads (TMDL) 
 Ongoing, final rule 

delayed until October 
2002 

Animal Feeding 
Operations/ 

Confined Animal 
Feeding Operations 

(AFO/CAFO) 
 

 Final rule-- 
Dec. 15, 2002 

 Implementation— 
January 2003 

 
Regional Nutrient 

Criteria 
 Completed or 

progress by 2004 

 

Iowa Open Feedlot 
Registration 
 Registered by 
 Dec. 31, 2001 
 Implement by  
Dec. 31, 2005 

 

Iowa Water Quality 
Standards 

 
 Ongoing review 

Impaired Water list 
  303 (d) list 

 October 1, 2002 
(every 2-3 years 

thereafter) 

Iowa Total 
Maximum Daily 
Loads (TMDL) 
Development 

 13 waterbodies, 21 
TMDLS in 2002 

Iowa Credible 
Data Rules 
 In process 

EPA Approval 

Iowa Livestock Rules 
 update to reflect 

AFO/CAFO 
 

 2002-03 

Total Maximum 
Daily Loads (TMDL) 

Implementation 
 Local soil districts 

 Farmers in watershed 
 Others in watershed 

State Water Quality 
Assessment 
 305 (b) list 

 every 2-3 years 

Iowa Nutrient 
Budget 

 Completed by 
2004 

Implementation of 
SF2293 

April 1, 2002 through 
July 1, 2007 

Adoption of Rules 
for SF 2293 
In process 
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