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SCOPE OF THE IMPAIRMENT PROBLEM

Precise statistics on prevalence of chemical dependency and mental

health problems among attorneys are difficult to come by. Attorney
reluctance to admit such problems contributes to the lack of data.

One of the few published studies was reported in the

INTERNATIONAL JOURNAL OF LAW AND PSYCHIATRY in 1990,
in which researchers surveyed a sample of Washington state

lawyers. The findings included:

o 19% of the surveyed lawyers suffered from depresson, compared to 3 to 9% among the generd populaion.

o 18% were problem drinkers, nearly double the 10% rate for US adults, as determined by the Nationd
Clearinghouse for Alcohal and Drug Information.

o Lessthan 1% were cocaine abusers, beow the nationd average of 3% of the adult populaion. But 26% of the
atorneys sad they'd used cocaine a some paint in their lives, compared to 12% in the generd populetion.

o Thesameressarch group found Smilar results on depression, problem drinking and cocaine abuse in aprevious
study which they conducted among Arizonalavyers, indicating the rates may not be dependent upon jurisdiction
within the United Sates



The lowa Code of
Professional Responsibility and
“Impaired Lawyers.”

A. The lowa Lawyers Assistance Program (ILAP)
1) Higory
2) How it works

B. Canon 1-" A Lawyer Should Asss in Maintaining the Integrity and Competence
of the Legd Professon.

EC 1-1. Mantaining the integrity and improving the competence of the bar to meet the highest sandardsisthe
ethica respongbility of every lawyer.”

EC 1-2. “The public should be protected from those who are not qudified to be lawyers by reason of adeficiency in ...
moral standards or other relevant factors.”. . . .

EC 1-5. “A Lawyer should maintain high slandards of professonad conduct and should encourage fellow lawyersto do
likewise. He should be temperate and dignified and he should refrain from dl illegd and moraly reprehensible conduct.”

C. Distiplinary Rules

1. DR 1-103(C). "A lawyer possessing unprivileged knowledge or evidence that another lawyer or judgeis
suffering from such mental or emotiondl indtability as renders him unfit or unable to furnish competent legal services sl
report such knowledge to atribuna or other authority empowered to investigate or act upon the conduct of lawyers or
judges.”

2. What does condtitute "suffering from such mental or emotiond ingtability as renders him unfit or unable to
furnish competent legd services'?

3. What is "unprivileged knowledge' and how does this phrase affect working with "impaired” lawyers.
D. Canon 2. "A lawyer should assgt the legd professon in fulfilling its duty to make legd counsd available.
1. EC 2-8. ...."The public expects any lawyer licensed by the Supreme Court to practice law to be a person of

ability and integrity. The Supreme Court, therefore, has a compelling interest to ensure the public that its trust
has not been misplaced.”



2. Egtablishment and funding of the "lowa Lawyers Assstance Program.”

3. EC 2-32. "Employment should not be accepted by alawyer when he is unable to render competent
savice...”

4. Recent Louisana case holding that it was medica mapractice for adoctor to fail to tell his patient of his (the doctors)
acoholism. Negligence relating to doctrine of informed consent.

E

Canon 4. "A lawyer should preserve the confidences and secrets of aclient.”

1. EC 4-1. “Both thefiduciary rdaionship exigting between lawyer and client and the proper functioning of the
legal system require the preservation by the lawyer of confidences and secrets of one who has employed or
sought to employ him.”

Canon 5. "A lawyer should exercise independent professond judgment on behdf
of aclient.

1. EC 5-1. "The professond judgment of alawyer should be exercised, within the bounds of the law, solely for
the benefit of his dient and free of compromising influences and loydties.”

2. "There are two things an acoholic and an addict cant do - they can't tell the truth and they cant be loyd.”

3. Alcoholism and drug addiction aways place the impaired person in a*compromising” position.

4. The effects of dcoholism, drug addiction and other psychologica dysfunction on an individua mordlity.
Canon 6. "....alawyer should represent a client competently.”

1. EC6-1.“.... alawyer shdl act with competence. . . ."

2. EC 6-2. ....mantaining his competence ....as3s in improving the lega profession.... dtrive a dl levesto aid
the legd professon in advancing the highest possible standards of integrity and competence and to meet those
standards himsdlf

3. EC 6-5. "A lawyer should have pridein his professona endeavors. His obligation to act competently cdls for
higher mativation than thet arisng from feer ....”

4. DR 6-101. "Failing to Act Competently."
(A) A lawyer shdl naot:
(1) "Handle alegd matter.... that he is not competent to handle.”

(2) "Handle a matter without preparation adequate ....”



(3) "Neglect alega matter entrusted to him."
Canon 7. "A lawyer should represent aclient zealoudy within the bounds of the law."

1. EC 7-9.". ... alawyer should dways act in a manner congstent with the best interest of hisclient.” (Partia
Quote)

2.EC 7-38.  alawyer should be punctud in fulfilling dl professond commitments.”
Canon 8. "A lawyer should assg in improving the legd sysem.”

1. EC 8-1. “ public respect... .”

2. EC 8-3. “....requiresthe availability of competent counsd.”

3. "Enabling" an impaired lawyer, how it works, how it hurts, what real "Help" for the impaired lawyer
condtitutes.

4.*....they (lawyers) should be persons of integrity. . .”
Canon 9. "A lawyer should avoid even the gppearance of professond impropriety. "

1. EC 9-1. “....alawyer should guard against otherwise proper conduct that has a tendency to diminish public
confidence in the legd system or inthe legd professon. .. ."

2. EC 9-2. "Every lawyer owes a solemn duty to uphold the integrity and honor of his profession; to encourage
respect for the law .... to conduct himself so asto reflect credit on the legd profession and to inspire the
confidence, repect and trust of his clients and of the public; and to drive to avoid not only professond
impropriety but aso the APPEARANCE of impropriety.

3. The DR's of this canon relate to the rules and regulations concerning trust accounts and states severd
examples of the "gppearance of impropriety” but on its face the canon is obvioudy much broader.

How ILAP can help.

1. Education about the problems.
2. Applications and use of solutions.



SURVIVING CAREER KILLERS:

BURNOUT, STRESS and DEPRESSION

Compiled by Hugh Grady, lowa Lawyers Assistance Program (ILAP) from
severa sources with specid gratitude to Leah Landmann, Wisconsin Lawyers
Assistance Program; Don Jones, Director Texas Lawyers Assistance Program,

and Mike Sweeney, Oregon Attorney Assistance Program

|lowa L awyer s Assistance Program
1999

1. What is burnout?

a. "Fatigue, frugtration or apathy that results from our work - the ways we manage it and/or our attitudes
toward it."

b. Burnout has been defined as "atype of depression, characterized by gpathy and strong negative fedings
about the job, declining productivity, increased illness, increased substance abuse, and difficulty in persond
relations’.

c. Burnout happens to people when they are highly invested in away of life, a career, or reaionship thet fals
to produce the reward expected.

d. Burnout sufferersfind themselves overwhelmed, overstressed, and trapped.

e. They tend to fed physicaly and emotiondly exhausted, chronicaly impatient and irritable, and acutely
resentful and apathetic toward people, places, and things about which they once cared deeply.

1. Warning sgns
a. You expect high qudity from yoursdf dl the time under dl conditions
b. You bdievethereisamply no excuse for mistakes

C. You bdieveit isdways better - and usudly eadier - to do atask yoursdf than to delegate



d. Youfed particularly uncomfortable saying "no" to new responghilities
e. Youfed anxious or angry when you don't have control over Situations or circumstances
f. Y ou obsess about ajob until it isfinished

g. You fed uncomfortable unless you are doing something

h. Y ou fed angry when things don't go the way you planned

i. You find it hard to "let go" of past mistakes

J. You fed angry or anxious when you are late for an appointment

k. You oftenfind it difficult to "leave your job & the office” whenyou are a home

1. Yourardy take avacation, and when you do, you fed you should be back at the office

2. Therole of stressin burnout

a Stresscan be dmost anything that produces tension or anxiety - job, people, telephone, court, deadlines,
etc. Stress needs to be defined for each individua because stressors for one person might not affect another
person.

b. Stressisnothing more than "pressureto act.” It is always there, we dl experience it, and it can be positive.
Deadlines, for example, motivate us to act. The pressure of exams motivated us to study when we werein
school. Stress prods us to excel in competitive sports and games.

C. Therearederimenta effects aswell. Negative results of stress.
= Poor memory
= |nability to concentrate
= Lower levesof credivity
= Irritability
= Disorganization
= Poor management

d. Stressdoes not cause burnout but it may accelerateit.



3. The"setup" Stressin the lega profession. Stressors include:
a Time condrants, deadlines
b. High stakesinvolving loss of property or freedom
c. High expectations of expertise, and unambiguous clarity where none may exist
d. Congant scrutiny, critica judgment
e. Conflict: equd or opposing legd counsel out to prove uswrong
f.  Madpractice threats, Murphy's Law, "cover your butt’ machinations
0. Assumption of client's burdens as they leave our office
h. Professond training to notice and anticipate the negative
i. Expectation to solve problems - even problems that cannot be solved
J. Group norms - hillable hour expectations
k. Depletion of energy from high demands, intense focus, staying on task

4. "Hght or flight.

a. Surviva of many animals, including early man, was based on the ability to prepare the body to either engage
in flight or to flee. Certain physiologica changes take place in the body when this response triggered. These
responses are instantaneous and automeatic.

= Increased heart rate and breathing rate. That alows more oxygen and blood to reach the large
muscles in the body, an advantage ether fighting or fleaing.

= Hands and feet become cold. That aso alows more blood to flow to the degp muscles.

= Tightness in the somach muscles and a generd queasy, nervous somach. That, too, has an
advantage in nature. The digestive system shuts down. The adrend glands secrete stimulants,
giving the body arush of energy.

b.  Once the body has triggered its fight or flight response, it is important that the body return to its normd,
physiologica functions. Menta and physica damage can result from continued stress over along period.

c. We can change our automatic response to siressors by developing a program that includes coping
techniques and strategies. The ideaiis not to avoid stress, but to develop coping skills.



5. Burnout is not an event. It is a process with four stages. (Fire starting metaphor.)
a Fuding
b. Ignition
¢. Consumption

d. Burnout

6. Fueing phase - Burnout happens to people when they are highly invested in away of life, a career, or rdationship
that fails to produce the reward expected. Unhedlthy attitudes provide fud.

a. Perfectionism -the attitude that rejects anything less than flawless work, usualy an impossible god.
b. Paranoia- others are waiting to judge and criticize.

c. Burden of unreasonable obligation - unable to delegate.

d. Unreasonable expectations of capacity for work, cannot say "no" to new responsibilities.

e. Bdief that you should have "dl the answers' and that there are no excuses for mistakes.

f. Bélief that you must, and can, be dl thisto dl people.

7. lgnition phase - the right spark. For many people, just the practice of law is the only spark needed. Lawyers dedl
with difficult people in difficult Stuations, often with little control over the outcome.

a. Roleoverload. We take on more than we can handle. We act on our belief that we can be dl thingsto dl
people.

b. Responsibility overload. Reuctant to say "no"

c. Expectation overload. Having st oursalves up with high expectations, burnout prone individuas in the ignition
phase take action to redlize expectations including those that are unredistic or impossible. In fact, many people
in the ignition phase focus on their unredistic or impaossible expectations and set themsalves up for accelerated
burnouit.

8. Consumption phase - Thefire consumes lives in this phase because we have difficulty admitting that we cannot
handle what we have taken on. We continue to hold on to our self-destructive beliefs. We discount, or ignore
completely, the emotiona and physical sgns that we are heading for trouble. In fact, most of us attempt to defeet the
"gremlins' within us by working harder and taking on more responghility.




9. Burnout phase -Thisisthe crigs phase of the process. Continuing the fire metaphor, thisis time when we fed
"extinguished" our passon for lifeis exhausted. Disllusionment with our careers, rdaionships, and with ourselves
reaches bottom. We often fed chronically depressed.

a. Often wefed that we are being pulled in dl directions. That everyone wants a piece of us.
b.We begin to hate our work
c.We avoid old friends and confidants

d.Wefed trapped in our jobs and relationships

e. We often experience physical problemsin this stage - fatigue, tension headaches, susceptibility to various
illnesses

10. Sometimes burnout |eads to depression. When we say we are depressed, we are describing a number of different
symptoms. It isagenera term, loosdy used. Psychologicaly, there are severd types of depression:

a. Situational depression (e.g. grief, burnout, etc.) We will focus on thistype but there are severa other
types. Situationa depression is a condition in which the depressed person reacts to some life circumstance.

b. Excessive stress or burnout does not cause incidental depression. It
istheresult of - or incidenta to - another physica illness. Common
examples are cancer, hypothyroldism, acoholism, drug addiction,
hypothyroidism, etc. Sometimes, incidental depression needsto be
treated along with the other disease. Just treating the depression,
however, without treeting the other illness will not “cure’ the depression.
On the other hand, successful treatment for acoholism will often

reduce depression in acoholics. Mogt acoholism trestment programs
include treatment for depresson because it is acommon symptom of
aooholiam.

c. Clinical depression isneurologicd. It occurs when there is aneurochemicd glitch in our systems. In lay
terms, clinical depresson involves "wiring" or "plumbing” problemsin the brain. Clinicad depression includes
magor depression aswedll as such illnesses as bipolar disorder (manic/depression) and unipolar disorder. These
physicd illnesses require treetment. Treatments include various medica therapies. Sufferers cannot will
themsdlves out of clinical depression anymore than a cancer patient or diabetic can.

11. The bad news:
a 10% to 25% of uswill experience an episode of depressionin our lives.

b. 70% to 90% of those who experience an episode of severe depression will experience it again



c. About 15% of depressed patients commit suicide. Women attempt it four timesasoftenasmendo  but
men succeed four times as often.

12. Depression - the Sgns and symptoms
a. Lossof pleasure or interest
b. Changein edting or degping habits
c. Difficulty concentrating
d. Persstent sadness/depressed mood
e. Fedingsof guilt or worthlessness
f. Slowed movements or restlessness
g. Fatigue or decreased energy
.. Thoughts of degth or suicide
13. The good news:. there is better than 90% success rate in treatment.
14. Treatment usudly involves some form of psychotherapy and medication.
a Depressonisafatd illnessthat requires and deserves trestment

b. Medications usudly take two-to-three weeks to kick in. They are not "happy" pills or "zombie' pills
Generdly, the medications are safe but they do require supervison.

c. Themedications won't work unlessthey are taken.
15. Depression and the legdl profession
a.  Someone with untreated depression can be aliahility to the professon and their clients.
b. If you know alawyer who appears depressed, don't look the other way. Depression is often afatal illness.

c. Someone with properly treated depression is not aliability to the professon or their clients and should not
be treated as if they were.

16. Help in ahurry. Mogt lawyers don't burnout overnight. Repairing the damage from years of stress buildup takes
magor lifestyle changes. However, some remedies could reduce stress immediately.



a. Make sure you have a comfortable chair.

b.  Turndown thering on your telephone.

c¢. Adjust the lighting to reduce glare or increase brightness.

d. Personalize your workspace with posters, pictures, etc.

e. Edablish aregular time for lunch and for getting out of your office for a change of scene.

f. Avoid tight shirt colors, tightly cinched belts, or other clothing thet crestes afeding of pressure onthe body.
Tight clothes can interfere with the blood flow in the body leading to fedings of lightheadedness and panic
attacks.

g. Get out of your char and move around for a few minutes when you fed stressed.

h. Make contact with other people in a non-work environment and make contact with other attorneys who are
successfully managing stress. Call ILAP for suggestions.

17. Stress management is a combination of three skills:
a Stressor reduction
b. Reslliency building
c.Digtress reduction
18. Stressor reduction. A stressor is anything that raises the stress/pressure level in our lives. Stressors can be externd -

deadlines, public speaking, conflict with others, or demand for performance. The more threstening we perceive
them, the more stress they creste.

The most stressful, however, areinternd - intolerance of our own mistakes, expectations for others, worry about the
future, guilt about the past. Stressor reduction techniques:

a. Be prepared. Although an obvious technique, many of us hamstring our preparation with procragtination and
overload. We end up doing much of our preparation at the last minute. Learn as much about the task as you can.

b. Know your iob. Know the limits of your job. For example, alawyer'sjob in court is not to win cases. The
lawyer's job isto try cases - to the best of his or her ability. The job is to represent the client in the most skillful,
professona way. Obvioudy, there are factors beyond your control as an attorney in atrid. Theideahereisto
Separate those factors that can be controlled from those that cannot. Knowing the difference can reduce stress.

C. Manage your time. We dl know about time management but few of us practiceit. Takethetime up
front to learn atime management system that works for you and work it.




d. Manage Hf-tak. (Sdf-talk handout) Most of us are not conscious of the messages we give ourselves. Pay
attention. The messages are self-destructive but they can be corrected. Here are afew examples:

Sdf-abusive. "I'm just not any good at this' "I'll never be as good alitigator as " Migtekes are
unforgivable - even smal ones.”

SHf-defedting. "l just can't get abresk." "Therésnoway | can win thistrid." “If | don't have it by now, I'll
never get it." "Anything worth doing is worth doing perfectly.” "Thisjudge hates me.

SAf-fulfilling Prophecies. “Thisis going to be the worst case.” Y ou can't do anything right for thisjudge.” "I
can tell I'm never going to get aong with this opposing counsd.”

e. Don't stop your good habits. Keep eating well. Get as much rest astime will dlow. Continue to
exercise.

19. Reslliencv building. This aspect of stress management isredly about lifestyle. It involves living choices that must be
practiced every day. Consder thefollowing "S's’ as conditioning training for alawyer.

a.  Seep. Get enough of it on adally basis. A tired mind and body are poor dliesin stressful Stuations.

b. Sustenance. Treat your body like afriend. Eat well. Exercise daily. Learn some stretching techniques to help
you relax. Avoid relying on the "sucker punch” stress reducers like acohal, caffeine, nicotine, etc. Get hep when
you experience illness or distress.

c. Solitude. All of us need sometime done - some need alot, some need less. What you do with the timeis most
important. Thisisthe time to refill your emotiond reserves; to give your mind a chance to quiet down and rest. Use
meditation, relaxation, restful activity, recregtion, etc. to quiet your mind of dl the chatter about what you did, should
have done, have yet to do, or should do.

d. Sharing. Learn how to interact with others, particularly your family and close friends. Converse with them; don't
interrogate. Practice listening to someone ese and redly try to understand what he or sheis saying. Find someone
you trust enough to share your fedings with.

e._ Slliness Don't take yoursdlf so serioudy. If you can't laugh at yoursdf, you are a heart attack waiting to happen.
It doesn't matter how important you are - or would like to be. At least once aweek, do something fun that does not
involve competition.

f.  Spiritudity. A strong sense of spiritudity can provide you with "grounding” a sense of perspective. Spiritudity
does not necessarily mean religion, athough it could. If getting out in nature is a spiritua experience for you, try to
get out regulaly. If ligening peacefully to fine music provides a spiritud experience for you, do it.

g Sevice Try to do something kind for someone at least once aweek. And try to avoid practicing law when you
do it. Service helps build self-esteem and it can help put your life in perspective.



h. Structure. Make resliency building a habit for life. Build structure into your life at work and away from work.
Learn to separate work from life. We can be proud of our professond skills but are more than that. We are all
more than what we do. We can be more successful in our professiond life when we learn to separate what we do
from who we are. That separation requires restructuring our lives.

20. Didress reduction. Stresswill dways be with us. We need to know how to handle Sress as it arises. Here are some
suggestions to reduce the stress responses in your life and to keegp you on the hedthy side of stress. They take very
little time and tend to be quiite effective.

a. The Seventh Inning Stretch. Thistechnique is designed to help rdieve the muscular tension that comeswith
dress. (Reduce the muscular tenson and the mind will follow!) The exercise is made up of five muscle Stretches you
can do just about anywhere, anytime. If you experience any discomfort or pain a any time during any of these
stretches, discontinue the stretching and focus on reaxing the muscle.

Sit up straight on the front edge of your chair with both feet on the floor. Rest your hands on your knees. Close your
eyes and take two deep abdomina breaths. (When you breathe, your abdomen should rise and fdl, but not your
shoulders. Thisis called abdomina bregthing. It is degper and more relaxing than shallow chest bresthing.) Open your
eyes, and begin the first stretch. While stretching each group of muscles, concentrate on the stretching and release of the
muscles, while relaxing the rest of your body. Bresthe through each dretch, holding each siretch for about three
complete abdomina bresths. Between each stretch, conscioudy relax your body for two complete breaths.

1. With your hands till resting on your knees, let your head easilly and dowly drop forward, resting your chin on
your chest, and hold this stretch. Then dowly and easily roll your head to the left, stretching until your ear rests
on your shoulder, and hold. Then dowly and easlly roll your head back with your face turned to the celling and
hold. (Remember to take three degp abdomina breaths with each hold.) Return your head to its norma position
and take two deep breaths. Repeat this exercise rolling the head to the right and then to the back. Return your
head to its normal position and take two deep bregaths.

2. Join your hands together behind your lower back, entwining your fingers. Gently try to squeeze your shoulder
blades together and hold for three breaths. Repest this exercise.

3. Raseyour aamsover your head and entwine your fingers. Sowly and eadly, bend to the left, Sdeways at the
waist until you fed the pull of the stretch. Hold for three breaths and return to your normal position. Repest to
theright.

4. Caefully place your left ankle on top of your right knee. With your left arm drgped across your leg (elbow on
your left knee, hand on your left ankle) and your right hand resting on your left foot, lean forward dightly until
you fed the stretch in your back and legs. Hold for three breaths and then repeat with the right ankle on the left
knee.

5. Extend your feet out in front of you with your knees dightly bent. Inhale degply and, on the exhde, dowly bend
forward at the waist reaching for your ankles with your hands. Only go forward as far as comfortable for you
and rest your hands on your legs at that location. Hold for-three breaths.




b. Meditation for the Busy Lawyer. Often, when we are stressed, we tend to lose touch with the "here and now". We
even tend to lose touch with our bodies. Designed to be done anywhere, anytime, the "Meditation for the Busy
Lawyer' can help you refocus your attention, however briefly, on the present and, thus, to refocus your energy and
concentration on the issues a hand.

Y ou can practice this technique with eyes open or closed (athough it is easier with eyes closed). Sit upright in your chair
with both feet on the floor. Firdt, direct your atention to the soles of your feet and try to fed the floor through your
shoes. After a couple of seconds, focus your attention on your breathing. Conscioudy take deep abdomina breaths. Try
to fed your breath asit flows through your nose and hits the back of your throat. It will fed cool while inhaing and
warmer on the exhde. Perform as many times as you can, bringing your attention back to your breath whenever it
strays.

Y ou will find your energy and concentration greatly improved if you try thistwice aday for 10 or 15 minutes a atime.
Of course, many lawyers would not fed comfortable practicing this exercise that long. For many, 5 minutesisan
eternity. Do it aslong as you fedl comfortable and gradually build to 10 or 15 minute periods. The rewards are worth
thetime.

Y ou can aso practice this exercise for 15 seconds or lessin the middle a of stressful Stuation, even during an intense
conversation. Y ou will be amazed a the clarity and vigor it brings to your thinking.

c. Deep Relaxation. Obvioudy, when we are stressed, one of the first things we do is tense up physcaly. When we
are tense physicdly, we tend to be tenser mentally. We become more irritable and we have difficulty concentrating. The
"Deegp Relaxation” technique is designed to give you afew moments respite from tension, ease some of the attendant
pain, and refocus your energy.

Find a quiet place where you can remain uninterrupted for a least 15 minutes. Sit or lie down. Close your eyes. Take
three deep abdomina breaths through your nose. In your imagination, concentrate on your feet and ankles. Asyou
continue to breathe, imagine your breeth flowing down your body and into your feet, bring warmth and relaxation to
your feet. Continue concentrating on your feet for three bregths, each time, raxing your feet alittle more. Move your
focus gradudly up your body with each set of three breaths. Concentrate on the muscles in your lower leg, your thighs,
your lower back, your shoulders, your arms, wrists, fingers, back up your arms to your shoulders, your neck, your chin,
your face, and, findly, the top of your head. Do not rush. When you find amuscle or areathat is particularly tense,
spend more time there and take a couple of extra breaths to release the tension. At the end, breathe degply and enjoy a
relaxing moment.

d. Full Stress Shakedown. For the full benefit of the routine, practice each of these exercises in order (Seventh
Inning Stretch, Meditation for the Busy Lawyer, and Deep Relaxation) oneright after the other, at least once a

day.

21. Commitment. Burnout prevention and stress management takes time, energy, and commitment. Burnout can creep
up on us. It reduces law practices into inefficient, ineffective, and unpleasant places. And it can ruin careers. You
can prevent it from hgppening to you or your firm.



SUPREME COURT DECISIONS

DEALING WITH IMPAIRMENTS OF THE ATTORNEY
ASA MITIGATING FACTOR

Recognized as a Mitigating Factor

Supreme Court Board of Ethics and Conduct v. Scieszinski, Summary
179/99-527 (September 9, 1999)

A caseinvolving neglect in performing professond duties. Scieszinski received eight district court notices of
ddlinquency in anumber of matters regarding estates, consarvatorships, and guardianships for falure to file annud
reports, interlocutory reports, and final reports. He aso failed to respond the notice of complaint from the board. There
was testimony that Scieszinski suffers from mgor depresson and that it precipitated the neglect of the probate matters
and hisfailure to react to notices. Court accepted board recommendation of a second public reprimand with two
conditions. Firgt, that Scieszinski work with the lowa lawyers Assstance Program. Second, that he refrains from all
probate matters.

Disciplinary Proceedings Againg Fay, 123 Wis.2d 73, 365 N.W. 2d 13 (1985)

Court found that the misconduct (neglect and misrepresentation) was caused by Fay's dcoholism. Fay had
sought treatment and had "recovered” for more than 2 years. Amicus curiae brief filed by Wisconsn Lawyers
Concerned for Lawyers, which argued that this satisfied 2 of the three purposes of lawyer discipline: protection of the
public and rehabilitation of the attorney. The 3rd purpose, deterrence, cannot be accommodated by discipline, asa
disease cannot be deterred by threat of discipline. 60-day suspension, stayed for 2 years, and conditionsimposed on his
practice.

Not Recognized as a mitigating Factor

Committee on Professond Ethics and Conduct v. Paulous, 410 N.W. 2d 260 (lowa 1987)

The Supreme Court will not excuse unsatisfactory performance by an attorney involving two estate matters
remaining open after more than ten years and two conservatorships failing to file annua reports for more than three
years because of attorney's hedlth, emotiona problems, or generd stress of abusy law practice.

Committee on Professond Ethics and Conduct v. Barrer, 495 N.W. 2d 756 (lowa 1993).

Persond or emotiond problems; including stress and inner turmoil of attempting to cope with homosexud
identity, are no defense to charges of unethical conduct.



TheFirm's Responshbility

Cutler v. Klass, Whicher and Mishne, 473 N.W. 2d 178 (lowa 1991)

Firm is ethically bound to delay attorney's return to active practice until attorneys can be assured of attorney's
mental stability and capacity to practice law.

In reWeston, 92 I1l. 2d 431, 442 NE. 2d 236 (1982)

Attorney disharred for failure to adequately supervise mentdly ill associate.
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Self-talk

Stinking —Thinking Counter Thinking
Something terrible will happento meif | makeamisteke.  Mistakes happen and nothing terrible results.

(Fear of making a mistake can paralyze people into doing nothing.)

Thereisaright and awrong way to do things. Thereis clearly no right or wrong way to do things.

(What isright for one situation or person may not be right for another. Thereisalot of gray between black and
white.)

It isawful and horrible to be criticized. I will accept criticism and see how | can benefit from it.

(Criticismis not equated with failure; it is simply feedback.)
| must be approved of dl thetime, I will not demand approva.
(Positive feedback is great, but it is not awful if you don't get it, and you don't need it to do your best.)

| must be competent and especialy be viewed that way. I will not demand that | be competent, but | will certainly
drivefor it.

(Being viewed as ordinary and human does not mean you are a falure. No one is competent at everything.)
People in authority should never be challenged. I will not be fearful in the presence of authority.

(If you are always agreeable, otherslearn not to trust you. You can challenge what people say and do, ina
constructive fashion, and nothing catastrophic will happen.)

Life in the workplace must be fair and just. | accept the fact thet life in the workplace is not dways fair
and just.

(Neither your colleagues nor your manager have to agree with what you say.)
| mugt bein control al thetime. | give mysdlf the right to be out of control once in awhile.
(You will not always be alert or brilliant; you will have bad days.)

| mugt anticipate everything. | can neither anticipate nor be certain of everything.
(Mind-reading and clairvoyance is a talent most of us don't have.)



| must have things the way | want them. | accept the fact that | will not always get what | want,
though | will continue to srivefor it.

(Avoid setting yourself up for disappointment.)

Employees who are wrong should be punished. | will give others the right to be wrong, and will not be
hogtile toward them.

(Accepting your own imperfections makes it easier to accept imperfectionsin others.)

| must have somebody's shoulder to cry on. If 1 do not receive full support and enjoy a caring attitude
around me, it will not be the end of the world.

(Colleagues and supervisors will not always come across the way that you would like or expect. It does not
mean that you are any less worthy.)

| must fed perfect dl thetime. | accept the fact that | will not fed superb dl the time.
(Everyone gets discouraged and down at times. Feelings are only feelings; they are not failures.)

My worth as a person is exactly equated to my job I will not judge myself according to what | do or don't do.
performance.

(Making errors does not imply being an error. Poor performance does not mean that you should resign from the
human race.)

| was promised a professonal rose garden. | was not promised a professional rose garden
(Implies your work must always be rewarding and satisfying. Sometimesit is. Often it is not.)

It istoo late for meto change, and if you expect it, | won't It isnot too late for change.
be able to handleiit.

(You alone areresponsible for your life and career. You are capable of recognizing changes that need to be
made in your behavior, and are capable of making those modificationsif you wish to.
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