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I. Introduction
A. Nonprofit Corporation Law in Iowa
1. Iowa adopted its current nonprofit corporation statute, the Iowa Nonprofit

Corporation Act, in 1965. The Act is based on the Model Nonprofit
Corporation Act originally developed by the Committee on Corporation
Laws of the American Bar Association (“ABA™) in 1952 and revised in
1964. See Preface to Model Nonprofit Corporation Act (ALI/ABA 1964).
Prior to that time, Iowa nonprofit corporations were governed by Iowa
Code Chapter 504 (Corporations Not for Pecuniary Profit).

In 1958, the Special Committee on Corporation and Business Law of the
Iowa State Bar Association (“Committee”) completed its task of producing
the Iowa Business Corporation Act. The Committee decided to focus on
the “great need for a new nonprofit law.” Resume of Proposed New Iowa
Non-Profit Corporation Act (ISBA 1963). The Act replaced Iowa Code
Chapter 504, which was characterized as follows: “Not only [was] Chapter
504 almost wholly devoid of administrative and procedural guidance, but
therein many substantive areas of uncertainty and doubt exist, with respect
to which the meager reported Iowa case law on the subject matter lends
little or no light.” Id.

In the report accompanying the proposed legislation that resulted in the
enactment of the Iowa Nonprofit Corporation Act, the Committee stated:
“Being aware that, as had been the case with profit corporations, Iowa was
one of the very few states which has failed to provide its people with a
comprehensive and modern act, the Committee concluded it would again
be performing a worthwhile public service in undertaking to produce such
code.” Id. ; see also Comment, Iowa: The Nonprofit Corporation Act
Applied, 17 DRAKE L. REV. 107 (1967).
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B. Revised Model Nonprofit Corporation Act

1.

In 1984, the American Bar Association adopted a revised Model Business
Corporation Act (“MBCA”). In 1987, the Iowa State Bar Association
recommended, and the Iowa General Assembly adopted, the revised
Model Business Corporation Act that is the basis for the Iowa Business

Corporation Act, Iowa Code Chapter 490 (“IBCA”).

In 1987, after an eight-year process, the American Bar Association
adopted the Revised Model Nonprofit Corporation Act (“RMNCA”)
because the 1964 Model Nonprofit Corporation Act did not address
several questions, many of which have received increasing attention in
recent years. See M. Hone, Revised Model Nonprofit Corporation Act
(Prentice Hall Law & Business 1988) (“Hone, RMNCA”). For example,
the original model act did not address the standard of care or loyalty for
directors or officers of nonprofit corporations or established conflict of
interest rules. It also did not address derivative suits, transfer and purchase
of memberships, the resignation or termination of members, the merger of
such entities, or the sale of their assets. Id.

To date, 21 states have adopted the RMNCA in part or in full. The states
include Arkansas, Colorado, Indiana, Missouri, Nebraska, and Ohio. The

~ABA is now in the process of revising the RMNCA.

C. Senate File 2274

1.

In 1998, after two years of review, the Nonprofit Corporations Committee
of the Business Law Section of the Iowa State Bar Association
recommended adoption of the RMNCA with certain modifications. The
legislation was originally introduced as a house study bill in 1999 (HSB
229), without further action.

In 2002, amendments (proposed by the Iowa State Bar Association,
Business Law Section) to the IBCA were adopted. Such amendments
were based on updates that had occurred with regard to the MBCA since
the initial passage of the IBCA in 1987. The Nonprofit Corporations
Committee recommended that many of these amendments be incorporated
in the proposed nonprofit corporation legislation. The legislation, as
revised, was reintroduced in 2003 (“SF 2274”) and passed both houses
unanimously in 2004. The Governor signed the bill on April 8, 2004.

SF 2274 will replace the current Iowa Nonprofit Corporation Act, Iowa
Code Chapter 504A. 1t will be codified as Iowa Code Chapter 504 and
will be called the “Revised Towa Nonprofit Corporation Act.”
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Effective Dates. SF 2274 becomes effective for existing nonprofits on
July 1, 2005 unless such nonprofits elect to have the law apply on an
carlier date, which can be as early as July 1, 2004. Iowa Code section
504.1701. It will become effective on January 1, 2005 for any nonprofits
created on or after January 1, 2005. Id.

Existing Nonprofit Corporations. SF 2274 imposes certain requirements
that will be new for existing nonprofit corporations; however,
requirements relating to articles of incorporation that are “new” will not be
imposed on existing nonprofits. Iowa Code section 504.202.

II. SF 2274 - Overview

A. Summary of the SF 2274

1.

The RMNCA was drafted to track the MBCA, which was adopted by Towa
with some modifications. As a result, SF 2274 tracks the IBCA in form
and substance, particularly in regard to the filings with the Secretary of
State, formation of corporations, corporation powers, qualification of

foreign corporations, and requirements for corporate office and agent. See
Hone, RMNCA. SF 2274 is organized as follows:

1. General Provisions

2. Organization

3. Purposes and Powers

4. Names

5. Office and Agent

6. Members and Memberships

7. Members’ Meetings and Voting
8. Directors and Officers

9. Personal Liability

10. Amendments to Articles of Incorporation and Bylaws
11. Mergers

12. Sale of Assets

13. Distributions

14. Dissolution

15. Foreign Corporations

16. Records and Reports
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SF 2274 addresses many areas that are either not addressed in the Towa
Nonprofit Corporation or provide more flexibility than the Iowa Nonprofit
Corporation Act.

a.

Steps for Incorporation

A nonprofit corporation will be deemed created upon the filing of
the articles of incorporation as opposed to the Iowa Nonprofit
Corporation Act requirement that there be an issuance of a
certificate of incorporation by the Iowa Secretary of State’s office.
Iowa Code section 504.203.

Electronic Filings

The Iowa Nonprofit Corporation Act requires documents be
typewritten or printed and authorizes the Secretary of. State to
adopt rules for electronic filing of documents but does not directly
provide for the electronic filing of documents. SF 2274 adopts the
IBCA provisions regarding the authorization of filing of documents
by electronic transmission if in a format that can be retrieved or
reproduced in typewritten or printed form and to the extent
permitted by the Secretary of State. Jowa Code section 504.111.
New definitions of “deliver” and “electronic transmission” allow
for such filings. Iowa Code section 504.140.

Electronic Communications ,

SF 2274 incorporates the recent changes made to the IBCA and
expressly authorizes corporations to communicate electronically
regarding matters.

Nonprofit corporations may use electronic communications for
proxies, written consents and ballots of members. Iowa Code
sections 504.704, 504.708, and 504.715.

Communications may also occur at the board level for written
consents of the board. Iowa Code section 504.822.

Membership
“Members” under SF 2274 are those individuals or entities that

have a right to vote for directors. If members do not have such
right, then their rights are limited to the powers designated in the
articles of incorporation or bylaws. Iowa Code sections
504.141(22); 504.611.
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Written Action of Members and Special Meetings

Iowa Code section 504A.97 allows informal action by members of
a corporation without a meeting if a consent in writing setting forth
the action so taken is signed by all of the members entitled to vote
with respect to the subject matter thereof.

Under SF 2274, unless limited or prohibited by the articles or
bylaws, action required by members may be approved without a
meeting of members if the action is approved by written consent
by members holding at least eighty percent of the voting power.
Iowa Code section 504.704. Written notice of member approval
must be given to all members who have not signed the written
consent. Id. If written notice is required, member approval shall
be effective ten days after such written notice is given. Id.

SF 2274 also establishes a procedure for revocation of a written
consent. A written consent may be revoked by a writing to that
effect received by the corporation prior to the receipt by the
corporation of unrevoked written consents sufficient in number to
take corporate action. Id.
¥

SF 2274 also provides that a written demand for a special meeting
may be revoked by writings to that effect received by the
corporation prior to receipt by the corporation of demands
sufficient in number to require holding of a special meeting. Iowa
Code section 504.702.

Termination, Expulsion or Suspension of Members
See discussion below.

Derivative Proceedings
See discussion below.

Delegates
See discussion below.

Number of Directors

Under the Iowa Nonprofit Corporation Act, the number of directors
needs to be fixed in the articles or bylaws. Under SF 2274, a range
may be specified. Iowa Code section 504.803.

Terms of Directors

Except for designated or appointed directors, and except as
otherwise provided in the articles or bylaws, terms of directors
may not exceed five years. Jowa Code section 504.805.
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Written Consent of Directors

Similar to the member consent provision, SF 2274 sets forth a
procedure for revocation of a director written consent. Iowa Code
section 504.822.

Director Right to Inspect Records

SF 2274 provides that a director of a nonprofit corporation is
entitled to inspect and copy the books, records, and documents of
the corporation. Iowa Code section 504.1606. A district court may
order such inspection. Id. If an order is issued, the district court
may include provisions protecting the corporation from undue
burden or expense. Id. The court may also order the corporation to
reimburse the expenses of the director for such-action. Id.

Election of Directors and Filling of Board Vacancies

SF 2274 addresses in more detail member involvement in the
election of directors and filling of board vacancies. Iowa Code
sections 504.804 and 504.811.

Removal of Directors

SF 2274 sets forth a procedure for removal of directors. The
procedure depends on how a director was elected or appointed to
the board. Jowa Code section 504.8009.

Judicial Removal of Directors

SF 2274 addresses removal of directors by judicial proceedings.
SF 2274 incorporates the recent changes to the IBCA and provides
that any such action may only be brought by or in the name of the
corporation. Iowa Code section 504.810. Grounds for such
removal include fraudulent conduct with respect to the corporation
or its members or the director grossly abused the position or
intentionally inflicted harm on the corporation. Id.

Resignation of Directors
- SF 2274 sets forth a procedure for directors to resign from the
board. Iowa Code section 504.807.

Duties of Directors and Officers
See discussion below.

Director Liability Shield
See discussion below.
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Indemnification

The Iowa Nonprofit Corporation Act incorporates by reference the
indemnification provisions of the IBCA. One issue by including
such provision in this manner is that the IBCA refers to
shareholders -and not members. In addition, the Iowa Nonprofit
Corporation Act provides that a corporation “may” indemnify its
directors in accordance with the IBCA, which leaves open the
question of whether the mandatory indemnification provisions are
applicable. Iowa Code section 504A.4(14). SF 2274 incorporates
the full text of the IBCA indemnification provisions with
modifications where appropriate in the nonprofit corporation
context. Iowa Code sections 504.851- - .860

Officers
Under the Jowa Nonprofit Corporation Act, a nonprofit corporation -
must have a president, one or more vice presidents, a secretary and
a treasurer. Iowa Code section 504A.23. Under SF 2274, a
corporation has the flexibility to determine the types and titles of
officers to serve the corporation. In the absence of any provisions
in the articles or bylaws, the corporation shall have a president,
secretary and treasurer. Jowa Code section 504.841.

Duties and Authority of Officers

SF 2274 provides that each officer of a corporation shall have the
authority and shall perform the duties set forth in the bylaws or, to
the extent consistent with the bylaws, the duties and authority
prescribed in a resolution of the board or by direction of an officer
authorized by the board to prescribed the duties and authority of
other officers. Iowa Code section 504.842.

Resignation and Removal of Officers

SF 2274 provides that an officer may be removed at any time
without cause by any of the following: (i) board; (ii) officer who
appointed such officer; and (iii) any other officer authorized under
the bylaws. Iowa Code section 504.844.

Officers’ Authority to Execute Documents

SF 2274 expressly recognizes the authority of officers to execute
documents on behalf of the corporation. Iowa Code section
504.846.

Membership Records
See discussion below.
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4, In addition, recognizing that public benefit, mutual benefit, and religious
nonprofit corporations involve different interests, SF 2274 contains rules
and procedures appropriate to each of these three types of nonprofit
corporations. Hone, RMNCA.

B. Types of Nonprofit Corporations Under SF 2274

1. Public Benefit Corporation

a. A “public benefit corporation” is defined in SF 2274 to mean a
corporation that is organized for a public or charitable purpose and
which upon dissolution must distribute its assets to a public benefit
corporation, the United States, a state or a person recognized as
exempt under section 501(c)(3) of the Internal Revenue Code, or
any successor regulation. Iowa Code sections 504.1705(3) and (4).

b. A public benefit corporation provides a service or product to the
public that is generally not offered by business corporations. It
does not have a membership that would limit its accessibility to the
nonmembership public in general. Thus, while public benefit
institutions often provide memberships to the public for a fee, they
usually benefit nonmembers as well.

c. Members, unlike shareholders in business corporations, can have
‘no ownership interest in their corporation. The assets of the public
benefit corporation are held for public or charitable purposes and
not to benefit members, directors, officers or controlling persons.
The assets cannot be distributed to members, directors or officers
either while the public benefit corporation is operating or upon

dissolution.
d. Examples include museums, libraries, hospitals, and schools.
2. Mutual Benefit Corporation
a. A “mutual benefit corporation” is defined in SF 2274 to mean a

nonprofit corporation that is not a religious corporation or a public
benefit corporation. Iowa Code section 504.1705(5).

b. In general, a mutual benefit corporation is formed primarily to

serve the members of the corporation. Both sources of funding and
the interested parties are concentrated in the membership ranks.
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A mutual benefit corporation will have many of the attributes of
organization and conduct normally associated with business
corporations.

Examples include trade associations, cooperatives, social
organizations and athletic clubs.

Religious Corporation

A “religious corporation” is defined in SF 2274 to mean a
corporation that is organized primarily or exclusively for religious
purposes. Iowa Code section 504.1705(2).

In general, the rules applicable to the public benefit corporation
apply to the religious corporation; however, for constitutional and
policy reasons, SF 2274 provides religious corporations with more
flexibility with regard to the structure and operations than a public
benefit corporation.

Importance of Distinction in Types of Nonprofits under SF 2274.

SF 2274 treats public benefit, mutual benefit and religious corporations
differently in some respects. Examples include the following:

a.

Purchase and Transfer of Membership Interests

Public Benefit and Religious Corporations do not have the ability
to purchase or allow for the transfer of membership interests.
Mutual benefit corporations can allow for such purchases and
transfers. Iowa Code sections 504.612 and 504.623.

Ultra Vires Actions o

Attorney General’s rights regarding bringing ultra vires actions
against incumbent and former directors, officers, employees and
agents are limited to public benefit corporations. Iowa Code
section 504.304.

Termination, Expulsion or Suspension of Members
Religious corporations are not subject to provisions regarding
termination, expulsion or suspension of members. Iowa Code

- section 504.622.

Duty of Care
Duty of care standard recognizes that reliance of religious

corporation directors may be made on religious officials. Iowa
Code section 504.831.
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e. Membership Records
A religious corporation may deny members the right to access
membership records. Iowa Code section 504.1602.

f. Mergers/Dissolution
The assets of a public benefit corporation and religious

corporations are required to remain for such use. Iowa Code
sections 504.1102 and 504.1406.

C. Duties of Directors and Officers

1.

The Iowa Nonprofit Corporation Act does not provide any standards for
directors. The current law only provides a liability shield provision at
TIowa Code section 504A.101, which, while very helpful in shielding
liability of a director, officer, member; or other volunteer, does not provide
affirmative steps for a director to take in carrying out the director’s
fiduciary duties to the corporation.

Under the case law, it is well recognized that directors of nonprofit
corporations have duties to the corporation similar to business corporation
directors. See, e.g., Stern v. Lucy Webb Hayes Nat’l Training School for
Deaconesses and Missionaries, 381 F. Supp. 1003, 1013 (D.D.C. 1974);
see also Hall & Columbo, The Charitable Status of Nonprofit Hospitals:
Toward a Donative Theory of Tax Exemption, 66 WASH. L. REV. 307,
381 (1991); Harvey, The Public-Spirited Defendant and Others: Liability
of Directors and Officers of Not-For-Profit Corporations, 17 J.
MARSHALL L. REV. 665, 674 (1984) (“Harvey, Liability of Directors
and Officers”).

The RMNCA adopts the standards articulated in the MBCA with certain
modifications that recognize certain differences between nonprofit
corporations and business corporations. SF 2274 incorporates the
RMNCA standards with the inclusion of the recent amendments to the
IBCA and some other modifications.

Duty of Care

a. The duty of care requires a director to act in a reasonable and
informed manner when participating in the board’s decisions and
its oversight of the corporation’s management. The duty requires
that a director be informed and that the director discharge his or
her duties in good faith, with the care that an ordinary prudent
person in a like position would reasonably believe appropriate
under similar circumstances. See Stern v. Lucy Webb Hayes Nat’]
Training School for Deaconesses and Missionaries, 381 F. Supp. at
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1013.  (“[Dlirectors of charitable corporations are required to
exercise ordinary and reasonable care in the performance of their
duties, exhibiting honesty and good faith.”).

Duty of Care involves, among other things:

i Attending meetings.

. Exercising independent judgment.

iii. Making reasonable inquiry in appropriate circumstances.

iv. Establishing information systems and procedures.

V. Monitoring of financial and other significant matters.

Vi. Participating in decisions in gooci faith and with the care of

an ordinary prudent person in similar circumstances.

See ABA, Guidebook for Directors of Nonprofit Corporations (an
ed. 2002). :

Reasonable reliance: The director may rely upon others and
delegate if the reliance is in good faith, unless he or she knows or
should know that such reliance is unwarranted. See Stern v. Lucy
Webb Hayes Nat’l Training School for Deaconesses and
Missionaries, 381 F. Supp. at 1014 (“A director who fails to
acquire the information necessary to supervise investment policy
or consistently fails even to attend the meetings at which such
policies are considered has violated his fiduciary duty to the
corporation . . . . While a director is, of course, permitted to rely
upon the expertise of those to whom he has delegated investment
responsibility, such reliance is a tool for interpreting the delegate’s
reports, not an excuse for dispensing with or ignoring such
reports.”); Aramony v. United Way of America, 28 F. Supp 2d 147
(S.D.N.Y. 1998), aff’d, rev’d and remanded in part, 191 F.3d 140
(2d Cir. 1999), 86 F.Supp. 2d 199, reversed, 254 F.3d 403 (4 Cir.
2001); United States v. Aramony, 166 F.3d 655 (4™ Cir. 1999),
cert. denied, 526 U.S. 1146 (1999).

SF 2274 requires “[e]lach member of the board of directors of a
corporation, when discharging the duties of a director, [to] . . . act .

.in . . . good faith [and] in a manner the director reasonably
believes to be in the best interest of the corporation.” Towa Code
section 504.831(1).
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e. SF 2274 recognizes that as members of the board and committees
of the board directors have both a decision-making function and an
oversight function. .

f. In discharging the duties of director, the director may rely on
information, opinions, reports or statements, including financial
statements and other financial data, if prepared or presented by the
following persons if the director reasonably believes are within the
person’s professional or expert competence: (1) one or more of the
officers of the corporation; (2) legal counsel, public accountants, or
other persons as to matters involving skills or expertise the director
reasonably believes are either of the following: (a) matters within
the particular person’s professional or expert competence; or
(b) matters as to which the particular person merits confidence;
(3) a committee of the board; or (4) in the situation of religious
corporations, religious authorities and ministers, priests, rabbis or
other persons whose positions or duties in the religious
organization the director reasonably believes justifies reliance and
confidence and whom the director believes to be reliable and
competent in the matters presented. Iowa Code section 504.831(5).

g. A director is not acting in good faith if the director has knowledge
concerning the matter in question makes the reliance unwarranted.
Id.

h. A director is not deemed a trustee with respect to a corporation or

any property held or administered by the corporation, including
without limitation, property that may be subject to restrictions
imposed by he donor or transferor of such property. Id.

1. The standard of conduct for officers includes similar requirements.
Iowa Code section 504.843.

Business Judgment Rule

a. Directors of nonprofits have been deemed subject to the business
judgment rule. The business judgment rule is intended to give
directors protection from liability for business judgments by
precluding judicial inquiry into actions of corporate directors taken
in good faith and in the exercise of honest judgment in the lawful
and legitimate furtherance of corporate purposes. See, e.g., Unocal
Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954 (Del. 1985) SF
2274 incorporates the IBCA business judgment rule which was part
of the 2002 IBCA amendments.
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SF 2274 incorporates the recent IBCA changes that “bring[]
together, restates, and/or codifies many principles drawn from the
current MBCA and/or leading corporate law decisions affecting
liability of directors.” Walker, Updating the Iowa Business
Corporation Act (ISBA 2002) (“Walker, Updates to IBCA”), at 26.

Conflict of Interest

Conflicts of interest have been an increasingly important issue for
nonprofit corporations.  See, e.g. ABA, Nonprofit Directory
Guidebook, at 30. Since nonprofits often recruit able board
members who offer the organization a service or good below fair
market value, it is important to have a process that manages
potential conflicts of interest. See, e.g., Boyd, The Governing
Board for ITowa Nonprofits (University of Iowa 2003), at 17-18.

Under SF 2274, a conflict of interest transaction is a transaction
with the corporation in which a director of the corporation has a
direct or indirect interest. A conflict of interest transaction is not
voidable or the basis for imposing liability on a director if the
transaction was fair at the time it was entered or approved in
accordance with the statute. lowa Code section 504.833.

A transaction in which a director has a conflict of interest may be
approved if the material facts of the transaction were disclosed and
the board or members that authorized, approved or ratified the
transaction. Id.

A conflict of interest transaction may be authorized, approved, or
ratified if it receives the affirmative vote of the majority of the
directors on the board or on the committee that have no direct or
indirect interest in the transaction, but a transaction may not be
authorized by a single director. Id.

The articles, bylaws, or resolution by board may impose additional
requirements. Id.

Liability Shield for Directors, Officers, Members and Other Volunteers

a.

Under the current statute, directors, officers, members and other
volunteers have protection from liability unless their conduct
constitutes a breach of duty of loyalty to the corporation, an act or
omission not in good faith or which involves intentional
misconduct or knowing violation of law, or a transaction from
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which the person derives an improper personal benefit. Jowa Code
section 504A.101. Statutes similar to this one have been criticized
because of the uncertainty that has arisen in determining whether a
particular exception is applicable. For instance, questions have
arisen regarding whether particular conduct constitutes a breach of
duty of loyalty. Since such duty is not defined in the statute, courts
are required to determine on a case-by-case basis the scope of such
duty. In addition, the content of “good faith” is imprecise,
especially in the context of litigation against directors. Walker,
Updates to IBCA at 22. Commentators have stated the concept
“has escaped definitive construction” and that judicial
pronouncements interpreting it have not been ‘very helpful.””
Hansell, Austin & Wilcox, Director Liability under Jowa Law:
Duties and Protections, 13 Journal of Corporation Law 369, 396
(1988). There may be instances in which a board’s decisions or
failure to act seem grossly negligent or reckless and, as such,
arguably not in good faith. Walker, Updates to IBCA, at 22.

SF 2274 incorporates the recent changes that were made to the
IBCA with regard to the director liability shield to make more
certain the circumstances under which a director, officer, member
or other volunteer would be immune from liability. This, in turn,
should make the liability shield less susceptible to litigation of the
issue and whether an alleged failure by directors to provide
sufficient disclosure was a breach of a care, for which directors
would have been shielded from liability, or a breach of the duty of
loyalty, in which event the directors would not have been shielded
from liability. Walker, Updates to IBCA at 22.

In particular, SF 2274 provides that a director, officer, member or
other volunteer is not personally liable in that capacity for any
action taken or failure to take any action except liability for any of
the following:

D the amount of any financial benefit to which the person is
not entitled;

2) an intentional infliction of harm on the corporation or
members;

3) a violation of the unlawful distribution provision; and

@) an intentional violation of criminal law.
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Iowa Code section 504.901. With more certainty, volunteers
should be more willing to serve on nonprofit boards or volunteer
for nonprofit activities. This change will allow the nonprofit
statute to conform (with regard to the exceptions to such shield) to
the IBCA as well as Iowa Code Chapters 490A (Limited Liability
Companies); 491 (Corporations for Pecuniary Profit); 497
(Cooperative  Associations); 498  (Nonprofit Cooperative
Associations); 499  (Cooperative  Associations); and 501
(Cooperatives).

d. In addition, SF 2274 provides certain liability protection to
directors who are compensated for their services by the
corporation. The current statute applies to “a director, officer,
member, or other volunteer.” (Emphasis added). Given the
language of Iowa Code section 504A.101, there is an issue of
whether “paid” directors are entitled to the protection of the
liability shield. See, e.g., Iowa Attorney General Opinion, No. 77-
3-8 (March 14, 1977). Under SF 2274, a nonprofit corporation,
similar to a business corporation under the recent amendments to
the Iowa Business Corporation Act, may include in its articles of
incorporation a liability shield for its directors. Iowa Code section
504.202(2)(d). This would protect liability of a director for money
damages as against the corporation or its members. In addition, a
nonprofit corporation may include the indemnification provision in
the articles that requires a corporation to indemnify its directors in
a manner consistent with the liability shield. Iowa Code section
504.202(2)(e).

D. Delegates and Members

1. Delegates

a. The Iowa Nonprofit Corporation Act has no provisions expressly
addressing the use of delegates in the governance of the nonprofit
corporation.

b. Under SF 2274, a nonprofit corporation may operate through a

self-perpetuating board of directors or through delegates. In
addition, delegates may exercise some or all of the powers of the
board of directors and/or members. Iowa Code section 504.641.

c. The articles or bylaws may set forth provisions relating to the
characteristics, qualifications, rights, limitations, obligations of
delegates; calling, noticing, holding, and conducting meetings of
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delegates; and carrying on corporate activities during and between
meetings of delegates. Id.

2. Purchase and Transfer of Membership Interests

a.

The Iowa Nonprofit Corporation Act does not address the
transferability of membership interests in a nonprofit corporation.

Under SF 2274, public benefit and religious corporations are
prohibited from purchasing memberships from members who
resign or whose membership has been terminated. Jowa Code
section 504.612. SF 2274 also prohibits the transfer of such
membership interests by one member to another member for such
corporations. Iowa Code section 504.623.

SF 2274 allows a mutual benefit corporation to provide in its
articles or bylaws the ability of members to transfer their
memberships. Id.

Under SF 2274, mutual benefit corporations may purchase the
membership of a member who resigns or whose membership is
terminated for the amount and pursuant to the conditions set forth
in the articles of incorporation or bylaws. Iowa Code section
504.612. :

3. Derivative Suits

Under the Iowa Nonprofit Corporation Act, it is unclear what
parties have standing to challenge corporate action. The case law

"in this area has developed to recognize that voting members may,

in certain instances, bring derivative actions on behalf of the
corporation. Harvey, Liability of Directors and Officers, at 691-
692.

SF 2274 gives certain members and directors the right to bring a
suit on behalf of the corporation. lowa Code section 504.631. In
particular, any director, member or members having five percent or
more of the voting power, or any fifty members have the right to
bring such an action. Id.

SF 2274 incorporates the recent revisions to the IBCA provisions

-regarding shareholder derivative actions. See Iowa Code sections

490.740-.747; 504.631-.638. Among other things, SF 2274
requires that a director or member must in all cases, except where
there would be irreparable harm, make a written demand on the
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board before commencement of a derivative proceeding. Iowa
Code section 504.633. The board has ninety days to consider claim
and demand and make its decision. Id. A court is to dismiss an
action if a panel of independent directors or court appointed.
independent persons determine in good faith that the action is not
in the best interests of the corporation. Iowa Code section 504.635.

Resignation and Termination of Members

a. Termination of a membership might occur voluntarily or by an act
of the organization pursuant to authority granted to it by the articles
of incorporation or bylaws. The Iowa Nonprofit Corporation Act
does not address this issue.

b. SF 2274 provides that a member may resign at any time but that
the resignation does not relieve the member from any obligations
the member may have to the corporation as a result of obligations
incurred or commitments made prior to the resignation. Iowa Code
section 504.621.

c. While the right of expulsion of a member as penalty for an
infraction or disobedience of the laws of the organization is well
settled, case law in this area has developed to a point where there is
a presumption against the power to expel because it is in the nature
of a forfeiture. See, e.g., Phelan, Representing The Nonprofit
Organizations, at Section 2.11 (Callaghan & Co. 1987).

d. SF 2274 provides that no member may be expelled or suspended,
and no membership may be terminated or suspended except
pursuant to a procedure that is fair and reasonable and that is
carried out in good faith. Towa Code section 504.622.

e. SF 2274 provides a procedure “fair and reasonable” when either of
the following occur: (1) the articles or bylaws provide for a
procedure that provides at least fifteen days prior written notice of
the action and an opportunity for the member to be heard not less
than five days prior to the effective date; or (2) the procedure
requires consideration of all relevant facts and circumstances
surrounding the action by the person or persons authorized to make
a decision regarding such action. Id.
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E.

Mergers/Sale of Assets/Dissolution

1.

2.

3.

Mergers

The Iowa Nonprofit Corporation Act addresses only the merger of
two nonprofit corporations. Iowa Code section 504A.40. The Act
is silent with regard to the merger of a nonprofit corporation with
or into another corporate entity, such as a business corporation.

SF 2274 provides a procedure similar to the RMNCA that allows
for the merger of nonprofit corporations into a business or
nonprofit corporation; provided, however that if the corporation is
a public benefit or religious corporation, the surviving corporation
must either be a public benefit or religious corporation, unless
(1) the assets, prior to the merger, are transferred to a public benefit
or religious corporation, or (ii) prior approval is obtained from the
district court. Iowa Code section Iowa Code section 504.1102.

Sale of Assets

The Iowa Nonprofit Corporation Act provides a procedure for the
sale of assets of nonprofit corporations. Iowa Code section
504A.46.

SF 2274 adopts an approach similar to the IBCA approach and
distinguishes between sale of assets in the regular course of
activities and sale of assets other than in regular course of
activities. Iowa Code sections 504.1201 and 504.1202.

Dissolution

Under the Iowa Nonprofit Corporation Act, a corporation is not
required to include in its articles of incorporation a provision for
distribution of the corporation’s assets on dissolution. Under SF
2274, for nonprofit corporations incorporated on or after January 1,
2005, the incorporators are required to make some provision for
distribution of assets. Iowa Code section 504.202.

Under SF 2274, public benefit and religious corporations are
required to distribute assets to use for a public benefit purpose.
Towa Code section 504.1406. A mutual benefit corporation may
distribute assets to its members or those persons whom the
corporation holds itself out as benefiting or serving upon
dissolution. Id.
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Access to Records

1.

Under the Iowa Nonprofit Corporation Act, a corporation is to keep
correct and complete books and records of account and shall keep minutes
of the proceedings of its members, board of directors, and committees
having any authority of the board of directors, and shall keep at its
registered office or principal office in Iowa a record of the names and
addresses of the members entitled to vote. JTowa Code section 504A.25.
All books and records of the corporation may be inspected by any
member, or the member’s agent or attorney, for any proper purpose at any
reasonable time. Id.

A corporation organized pursuant to Iowa Code Chapter 504A, or any other
nonprofit agency, which receives federal and state funding, shall provide to
any person, upon request, a list of the names of the members of the
corporation’s or agency’s board of directors, and the salary of each officer
and director’s fee of each director of the corporation or nonprofit agency.
Iowa Code section 504A.25A.

SF 2274 gives members the right to inspect and copy corporate records
including membership lists; however, membership lists, unlike shareholder
lists, provide a valuable list of names and addresses of contributors,
members, and supporters. Allowing such lists to be used for improper
purposes could be extremely harmful to the corporation. As a result, SF
2274 places limits on the access and use of such lists. Iowa Code sections
504.1602 and 504.1603.

SF 2274 requires the member to make the demand for inspection in good
faith and for a proper purpose. Iowa Code section 504.1602. SF 2274 also
requires the member to describe with reasonable particularity the purpose
and the records that are desired for the inspection. Id. In addition, SF 2274
requires that the requested records have a connection with the purpose
reported by the member in the request. Id. For religious corporations, the
right to inspect may be abolished. Id. '

In addition, a corporation may, with ten days of receiving a demand for
inspection of a membership list, deliver a written offer of a reasonable
alternative of achieving the purpose identified in the demand without
providing access to or a copy of the membership list. A reasonable
alternative may include a member-prepared communication mailed by the
corporation at the expense of the member. Access to records for purposes
unrelated to a member’s interest as a member of the corporation is allowed
only upon the approval of the corporation’s board of directors. Id.
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III. Differences Between RVMINCA and SF 2274

A. IBCA. As noted above, SF 2274 incorporates many provisions in the IBCA with
modifications where appropriate for nonprofits. These relate to:

Electronic Filings

Electronic Communications
Member and director written consents
Derivative Actions

Duties of Directors

Officers

Judicial Removal of Directors
Indemnification

9. Biennial filings

10.  Fictitious Name Filings

11.  Registered Agent

12. Administrative Dissolution

NN R DD

B. Affirmative Election Regarding Classifications. The RMNCA requires nonprofits
to affirmatively elect their type of nonprofit (i.e. public benefit, mutual benefit or
religious corporation). SF 2274 does not require such an election.

C. Attorney General Oversight. SF 2274 does not include the full range of attorney
general oversight provisions contained in the RMNCA relating to fundamental
events of a corporation and conflict of interest transactions for public benefit and
religious corporations.

D. Conflict of Interest. SF 2274 differs from the RMNCA by not treating nonprofits
differently with regard to the conflict of interest rules.

E. Liability Shield. The RMNCA does not include a liability shield provision
similar to Iowa Code section 504A.101 or the SF 2274 provision at Iowa Code
section 504.901. Instead, it allows nonprofit corporations to include the shield in
the articles of incorporation and the shield would apply only to monetary liability
of directors to members and the corporation.

F. Cumulative Voting. Under the RMNCA, cumulative voting is not authorized for
a particular meeting unless: (i) the meeting notice or statement accompanying the
notice states that cumulative voting will take place; or (ii) a member gives notice
during the meeting and before the vote is taken of the member’s intent to
cumulate the votes, and if one member gives this notice all other members
participating in the election are entitled to cumulate their votes without giving
further notice. RMNCA section 7.25. This provision was not included in the
proposed revisions because it is not included in the IBCA.
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- Amendments to Articles and Bylaws. SF 2274 allows for a nonprofit corporation

to specify in its articles or bylaws the process for amending the articles and
bylaws (in a manner similar to the Towa Nonprofit Corporation Act). Jowa Code
sections 504.1002, 504.1003, 504.1004, 504.1021, 504.1022, and 504.1023.

Corporate Records

1.

Limitations on Use of Corporate Records. RMNCA’s limitation on the use
by a member of membership records is expanded under SF 2274 to all
corporate records. Iowa Code section 504.1606.

Financial Statements to Members. RMNCA'’s requirements relating to
providing financial statements to members is revised under SF 2274 to
remove the requirement that a certification be accompanied by any
unaudited financial statements. Iowa Code section 504.1611..

Alternative to Allowing Access to Membership Records. SF 2274 allows
corporations to offer an alternative to member access to membership
records. For instance, if the member is seeking access to the records for
purposes of communicating with other members, a corporation may agree
to mail a member communication to the membership at the expense of the
requesting member. This alternative is used in the cooperative statute,
Towa Code section 499.80 as well as other state Nonprofit Statutes. See,
e.g., Cal. Corp. Code section 6330.
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