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“When will
mankind be
convinced and
agree to settle their

difficulties by
arbitration?”

Benjamin Franklin




Governing Laws

Iowa Code section 679A.1 restricts pre-
dispute agreements to arbitrate where
Contract of adhesion
Contract between employers and
employees
Any claim sounding in tort unless separate
written agreement to arbitrate

No restrictions under 679A.1 if existing
dispute.




Governing Laws

lowa Code section 679A.1 (cont.)
Contract is revocable where

fraud
duress
unconscionability

lack of mutual assent
Separability doctrine




Governing Laws

Federal Arbitration Act: No restrictions on
pre-dispute clauses as long as

Contract involves interstate commerce or

maritime transaction

Preempts enforceability restrictions in
conflicting state law

Interstate commerce broadly construed by
courts.

[s in writing
Are no grounds for revocation
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Benefits of Arbitration

Control of the process

Private and can be confidential
Preservation of business relationships
Choice of decisionmaker(s)*

Faster resolution®

Reduced cost™

Informal setting

Customized award

Finality




CHOICE OF DECISIONMAKER(S)

Qualities: neutrality; fairness and
impartiality; competence/experience/
expertise; process management skills

One arbitrator or panel of three
arbitrators

Methods for choosing arbitrator
Conflicts




FASTER RESOLUTION

Flexible scheduling

Streamlined discovery
Reduced time to award
Relative finality




REDUCED COST

Controlled discovery

Relaxed rules of evidence
Less evidentiary objections
Informal forms of evidence

Court reporter not required (may
limit judicial review)




RELAXED RULES OF EVIDENCE

Evidence admitted when it is of the kind on which
reasonably prudent persons are accustomed to rely for
the conduct of their serious affairs, even if it would be
inadmissible in a jury trial.

[rrelevant, immaterial, or unduly repetitious evidence
is excluded.

Arbitrators give effect to the rules of privilege
recognized by law.

Written reports are generally admitted into evidence.
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Potential Drawbacks

Reduced discovery

Restricted access to injunctive
relief

Limited judicial review
State grounds for review of
award differ from federal
grounds

Award is not legal precedent




Best Cases for Arbitration

When speed to determination is a
priority

Concerns related to cost

When flexibility is important

Need to preserve relationship of parties
Private and potentially confidential
Expertise of arbitrator




ROLE OF IN-HOUSE COUNSEL

Early case assessment

Will the dispute affect important business
interests?

How much time and money is the business
prepared to devote to resolution of the dispute?
What dispute resolution process is likely to be the
most effective?

Consult other key persons as appropriate




ROLE OF IN-HOUSE COUNSEL
(cont.)

Set the tone for the arbitration process with
outside counsel
Ensure counsel is committed to using techniques
that will promote efficiency and economy

Manage arbitration process consistently with your
cost/benefit assessment, keeping in mind the goals
of economy, efficiency and other business priorities




ROLE OF IN-HOUSE COUNSEL
(cont.)

Ongoing active involvement in process
Participate in case management conference and
other important conferences and hearings.
Require periodic reports from outside counsel.
Be involved in making important decisions
regarding management of the process in order to
achieve desired goals.




Variations of Arbitration

Traditional arbitration
High/Low agreements
Early neutral evaluation
Neutral fact-finding

Adjudication of law points
Arb/Med (sealed award)
Med/Arb (different neutral)
Mini-Trial




The Agreement to Arbitrate

We're here to litigat
the arbitration glause
that was meant to
avoid litigation.




DRAFTING CONSIDERATIONS

Scope of disputes subject to arbitration
Selection of arbitrator(s)

Sponsoring organization (if desired)
Location of hearing

Rules

Governing law

Judgment on award




ADDITIONAL OPTIONAL TERMS

Require negotiation/mediation before arbitration
Confidentiality
Discovery

Limiting motion practice to issues of law that can
be resolved with little or no discovery or
testimony

Remedies




ADDITIONAL OPTIONAL TERMS

Deadlines for completion of the arbitral process
Apportionment of arbitrator fees and costs
Apportionment of attorney fees

Reasoned award




Rules

Rules in lowa Code ch. 679A
lowa Arbitration Association

American Arbitration Association (various sets of
rules for specific types of disputes)

JAMS

International Institute for Conflict Prevention &
Resolution: CPR Non-Administered Arbitration Rules

International Chamber of Commerce Arbitration
Rules

Revised Uniform Arbitration Act




Sample Provision—Future Dispute




Sample Clause—Existing Dispute




Prehearing Process

One party serves a demand for arbitration.

Specify nature of dispute and amount in
controversy and submit with written

arbitration agreement.

Arbitrator or three-member panel is chosen by
parties/attorneys or by sponsoring
organization.

Prehearing conference is held to address
logistics, rules, procedure, hearing date, etc.




lowa Arbitration Association

to provide information about the process of
arbitration,

to identify qualified individuals who are
available to serve as neutrals, and

to promote the use of arbitration to
expeditiously resolve disputes.

319-338-2508
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1 ARBITRATION, §679A.2

CHAPTER 679A
ARBITRATION

Referred to in §523H.6

679A.1 Validity of arbitration agreement. 679A.10 Fees and expenses of arbitration.
679A.2 Proceedings to compel or stay 679A.11 Confirmation of an award.
arbitration. 679A.12 Vacating an award.
679A.3 Appointment of arbitrators by 679A.13 Modification or correction of
district court. award.
679A.4 Majority action by arbitrators. 679A.14 Judgment or decree on award.
679A.5 Hearing. 679A.15 Applications to district court.
679A.6 Representation by attorney. 679A.16 Venue.
679A.7 Witnesses, subpoenas, 679A.17 Appeals.
depositions. 679A.18 Chapter not retroactive.
679A.8 Award. 679A.19 Disputes between governmental
679A.9 Change of award by arbitrators. agencies.

679A.1 Validity of arbitration agreement.

1. A written agreement to submit to arbitration an existing controversy is valid,
enforceable, and irrevocable unless grounds exist at law or in equity for the revocation of
the written agreement.

2. A provision in a written contract to submit to arbitration a future controversy arising
between the parties is valid, enforceable, and irrevocable unless grounds exist at law or
in equity for the revocation of the contract. This subsection shall not apply to any of the
following:

a. A contract of adhesion.

b. A contract between employers and employees.

c. Unless otherwise provided in a separate writing executed by all parties to the contract,
any claim sounding in tort whether or not involving a breach of contract.

[C51, §2098, 2101; R60, §3675, 3678; C73, §3416, 3418; C97, §4385, 4387; C24, 27, 31, 35,
39, §12695, 12697; C46, 50, 54, 58, 62, 66, 71, 73, 75, 77, 79, 81, §679.1, 679.3; 81 Acts, ch 202,
§1]

C83, §679A.1

Referred to in §679A.2

679A.2 Proceedings to compel or stay arbitration.

1. On application of a party showing an agreement described in section 679A.1 and the
opposing party’s refusal to arbitrate, the district court shall order the parties to proceed with
arbitration. However, if the opposing party denies the existence of a valid and enforceable
agreement to arbitrate, the district court shall proceed to the determination of the issue and
shall order arbitration if a valid and enforceable agreement is found to exist. If no such
agreement exists, the court shall deny the application.

2. On application, the district court may stay an arbitration proceeding commenced or
threatened on a showing that there is no valid and enforceable agreement to arbitrate. The
issue, when in substantial and bona fide dispute, shall be tried and the stay ordered if a valid
and enforceable agreement to arbitrate does not exist. If an agreement is found to exist, the
court shall order the parties to proceed to arbitration.

3. If an issue referable to arbitration under the alleged agreement is involved in an
action or proceeding pending in a district court, the application shall be made to that court.
Otherwise, the application may be made in a district court as provided in section 679A.16.

4. An action or proceeding involving an issue subject to arbitration shall be stayed if an
order for arbitration or an application for an order to arbitrate has been made under this
section or, if the issue is severable, the stay may be made with respect to the part of the
issue which is subject to arbitration only. When the application is made in such an action or
proceeding, the order for arbitration shall include the stay.

5. An order for arbitration shall not be refused on the ground that the claim in issue lacks
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§679A.2, ARBITRATION 2

merit or because any fault or grounds for the claim sought to be arbitrated have not been
shown.

[C51, §2102; R60, §3679; C73, §3419; C97, §4388; C24, 27, 31, 35, 39, §12698; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.4; 81 Acts, ch 202, §2]

C83, §679A.2

Referred to in §679A.12, §679A.17

679A.3 Appointment of arbitrators by district court.

If the arbitration agreement provides a method of appointment of arbitrators, this method
shall be followed. In the absence of a method of appointing, or if the agreed method fails
or for any reason cannot be followed, or when an arbitrator appointed fails or is unable to
act and a successor has not been appointed, the district court on application of a party shall
appoint one or more arbitrators. An arbitrator appointed by the district court has the same
powers as an arbitrator specifically named in the agreement.

[C97, §4395; C24, 27, 31, 35, 39, §12712; C46, 50, 54, 58, 62, 66, 71, 73, 75, 77, 79, 81,
§679.18; 81 Acts, ch 202, §3]

C83, §679A.3

Referred to in §679A.12

679A.4 Majority action by arbitrators.

The powers of the arbitrators may be exercised by a majority unless otherwise provided by
the agreement or by this chapter.

[81 Acts, ch 202, §4]

679A.5 Hearing.

Unless otherwise provided by the agreement:

1. The arbitrators shall determine a time and place for the hearing and cause notification
to the parties to be served personally or by registered mail not less than five days before
the hearing. Appearance at the hearing waives the notice. The arbitrators may adjourn
the hearing as necessary and, on request of a party and for good cause, or upon their own
motion may postpone the hearing to a time not later than the date fixed by the agreement
for making the award. The arbitrators may hear and determine the controversy upon the
evidence produced even if a party duly notified fails to appear.

2. The parties are entitled to be heard, to present evidence material to the controversy and
to cross-examine witnesses appearing at the hearing.

3. The hearing shall be conducted by all the arbitrators. If, during the course of the
hearing, an arbitrator for any reason ceases to act, the remaining arbitrator or arbitrators
may continue with the hearing and determination of the controversy.

[C51, §2105; R60, §3682; C73, §3422; C97, §4391; C24, 27, 31, 35, 39, §12701; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.7; 81 Acts, ch 202, §5]

C83, §679A.5
Referred to in §679A.12

679A.6 Representation by attorney.

A party has the right to be represented by an attorney at any proceeding or hearing under
this chapter. A waiver of this right before the proceeding or hearing is ineffective.

[81 Acts, ch 202, §6]

679A.7 Witnesses, subpoenas, depositions.

1. The arbitrators may issue subpoenas for the attendance of witnesses and for the
production of books, records, documents, and other evidence, and may administer oaths.
Subpoenas shall be served, and upon application to the district court by a party or the
arbitrators, enforced in the manner provided by law for the service and enforcement of
subpoenas in a civil action.

2. On application of a party and for use as evidence, the arbitrators may permit a
deposition to be taken, in the manner and upon the terms designated by the arbitrators, of a
witness who cannot be subpoenaed or is unable to attend the hearing.
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3 ARBITRATION, §679A.12

3. All provisions of the law compelling a person under subpoena to testify are applicable.

4. Unless otherwise agreed, fees for attendance as a witness shall be the same as for a
witness in the district court.

[C51, §2103; R60, §3680; C73, §3420; C97, §4389; C24, 27, 31, 35, 39, §12699; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.5; 81 Acts, ch 202, §7]

C83, §679A.7

679A.8 Award.

1. The award shall be in writing and signed by the arbitrators joining in the award. The
arbitrators shall deliver a copy to each party personally, by registered mail, or as provided in
the agreement.

2. Aparty waives the objection that an award was not made within the proper time unless
the party notifies the arbitrators of the party’s objection before the award is received.

3. Unless otherwise agreed, an award shall be made within thirty days after the arbitration
hearing.

[C51, §2106 — 2108; R60, §3683 — 3685; C73, §3423 - 3425; C97, §4392 - 4394; C24, 27, 31,
35, 39, §12702 - 12704; C46, 50, 54, 58, 62, 66, 71, 73, 75, 77, 79, 81, §679.8 — 679.10; 81 Acts,
ch 202, §8]

C83, §679A.8

679A.9 Change of award by arbitrators.

On application of a party or, if an application to the district court is pending under sections
679A.11 to 679A.13, on submission to the arbitrators by the district court under the conditions
the district court orders, the arbitrators may modify or correct the award upon the grounds
stated in section 679A.13, subsection 1, paragraphs “a” and “c”, or for the purpose of clarifying
the award. The application shall be made within twenty days after delivery of the award to
the applicant. Written notice of the application shall be given to the opposing party, stating
that the opposing party must serve any objections to the application within ten days from the
notice. The modified or corrected award is subject to sections 679A.11 to 679A.13.

[C51, §2110; R60, §3687; C73, §3427; C97, §4397; C24, 27, 31, 35, 39, §12706; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.12; 81 Acts, ch 202, §9]

C83, §679A.9

679A.10 Fees and expenses of arbitration.

Unless otherwise provided in the agreement to arbitrate, and except for counsel fees,
the arbitrators’ expenses and fees and any other expenses incurred in the conduct of the
arbitration shall be paid as provided in the award.

[C51, §2114; R60, §3691; C73, §3834; C97, §3873; C24, 27, 31, 35, 39, §12711; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.17; 81 Acts, ch 202, §10]

C83, §679A.10

87 Acts, ch 115, §81

679A.11 Confirmation of an award.

Upon application of a party, the district court shall confirm an award, unless within the
time limits imposed under sections 679A.12 and 679A.13 grounds are urged for vacating,
modifying, or correcting the award, in which case the district court shall proceed as provided
in sections 679A.12 and 679A.13.

[81 Acts, ch 202, §11]

Referred to in §679A.9

679A.12 Vacating an award.

1. Upon application of a party, the district court shall vacate an award if any of the
following apply:

a. The award was procured by corruption, fraud, or other illegal means.

b. There was evident partiality by an arbitrator appointed as a neutral, corruption in any
of the arbitrators, or misconduct prejudicing the rights of a party.
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c. The arbitrators exceeded their powers.

d. The arbitrators refused to postpone the hearing upon sufficient cause being shown
for the postponement, refused to hear evidence material to the controversy, or conducted
the hearing contrary to the provisions of section 679A.5, in a manner which prejudiced
substantially the rights of a party.

e. There was no arbitration agreement, the issue was not adversely determined in
proceedings under section 679A.2, and the party did not participate in the arbitration hearing
without raising the objection.

f. Substantial evidence on the record as a whole does not support the award. The court
shall not vacate an award on this ground if a party urging the vacation has not caused the
arbitration proceedings to be reported, if the parties have agreed that a vacation shall not
be made on this ground, or if the arbitration has been conducted under the auspices of the
American arbitration association.

2. The fact that the relief awarded could not or would not be granted by a court of law or
equity is not ground for vacating or refusing to confirm the award.

3. An application under this section shall be made within ninety days after delivery of
a copy of the award to the applicant. However, if the application to vacate an award is
predicated upon corruption, fraud, or other illegal means, it shall be made within ninety
days after those grounds are known or should have been known.

4. In vacating the award on grounds other than stated in subsection 1, paragraph “e”,
the district court may order a rehearing before new arbitrators chosen as provided in the
agreement, or in the absence of a method in the agreement, by the district court in accordance
with section 679A.3, or if the award is vacated on grounds set forth in subsection 1, paragraph
“c” or “d” of this section, the district court may order a rehearing before the arbitrators who
made the award or their successors appointed in accordance with section 679A.3. The time
within which the agreement requires the award to be made is applicable to the rehearing and
commences from the date of the order.

[C51, §2110; R60, §3617; C73, §3427; C97, §4397; C24, 27, 31, 35, 39, §12706; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.12; 81 Acts, ch 202, §12]

C83, §679A.12

Referred to in §679A.9, §679A.11

679A.13 Modification or correction of award.

1. Upon application made within ninety days after delivery of a copy of the award to the
applicant, the district court shall modify or correct the award if any of the following apply:

a. There is an evident miscalculation of figures or an evident mistake in the description
of a person, thing, or property referred to in the award.

b. The arbitrators have awarded upon a matter not submitted to them and the award may
be corrected without affecting the merits of the decision upon the issues submitted.

c. The award is imperfect in a matter of form, not affecting the merits of the controversy.

2. If the application is granted, the district court shall modify and correct the award to
effect its intent and shall confirm the award as modified and corrected.

[81 Acts, ch 202, §13]
Referred to in §679A.9, §679A.11

679A.14 Judgment or decree on award.

Upon the granting of an order confirming, modifying, or correcting an award, a judgment
or decree shall be entered in conformity with the order enforced as any other judgment or
decree. Costs of the application and the subsequent proceedings and disbursements may be
awarded by the district court.

[C51, §2111, 2113; R60, §3688, 3690; C73, §3428, 3430; C97, §4398, 4400; C24, 27, 31, 35,
39, §12707, 12709; C46, 50, 54, 58, 62, 66, 71, 73, 75, 77, 79, 81, §679.13, 679.15; 81 Acts, ch
202, §14]

C83, §679A.14
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679A.15 Applications to district court.

Except as otherwise provided, an application to the district court under this chapter shall
be by motion and shall be heard in the manner and upon the notice provided by law or rule
of civil procedure, for the making and hearing of motions. Unless the parties have agreed
otherwise, notice of an initial application for an order shall be served in the manner provided
by the Iowa rules of civil procedure for the service of original notice in an action.

[81 Acts, ch 202, §15]

679A.16 Venue.

An initial application shall be made to the district court of the county in which the
agreement provides the arbitration hearing shall be held or, if the hearing has been held, in
the county in which it was held. Otherwise the application shall be made in the district court
of the county where the adverse party resides or has a place of business or, if the adverse
party has no residence or place of business in this state, to the district court of any county.
All subsequent applications shall be made to the district court hearing the initial application
unless the district court otherwise directs.

[81 Acts, ch 202, §16]

Referred to in §679A.2

679A.17 Appeals.

1. An appeal may be taken from:

a. An order denying an application to compel arbitration made under section 679A.2.

b. An order granting an application to stay arbitration made under section 679A.2,
subsection 2.

c. An order confirming or denying confirmation of an award.

d. An order modifying or correcting an award.

e. An order vacating an award without directing a rehearing.

f Ajudgment or decree entered pursuant to the provisions of this chapter.

2. The appeal shall be taken in the manner and to the same extent as from orders or
judgments in a civil action.

[C51, §2112; R60, §3689; C73, §3429; C97, §4399; C24, 27, 31, 35, 39, §12708; C46, 50, 54,
58, 62, 66, 71, 73, 75, 77, 79, 81, §679.14; 81 Acts, ch 202, §17]

C83, §679A.17

679A.18 Chapter not retroactive.

This chapter applies only to arbitration agreements made on or after July 1, 1981.
[81 Acts, ch 202, §18]

2012 Acts, ch 1011, §1

679A.19 Disputes between governmental agencies.

Any litigation between administrative departments, commissions or boards of the state
government is prohibited. All disputes between said governmental agencies shall be
submitted to a board of arbitration of three members to be composed of two members to be
appointed by the departments involved in the dispute and a third member to be appointed
by the governor. The decision of the board shall be final.

[C62, 66, 71, 73, 75, 77, 79, 81, §679.19; 81 Acts, ch 202, §19]

C83, §679A.19

Referred to in §8B.21
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