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2016 LEGISLATIVE UPDATE 
 
I.  LEGISLATORS AND COMMITTEE INFORMATION 
 
A. Political Composition of the Iowa General Assembly 
 

SENATE 
 

1. 26 Democrats, 24 Republicans 
2. Senate Leadership:  

a. Pam Jochum (D-Dubuque), President 
b. Michael Gronstal (D-Council Bluffs), Majority Leader 
c. Bill Dix (R-Shell Rock), Minority Leader 
 

HOUSE OF REPRESENTATIVES 
 

1. 57 Republicans, 43 Democrats  
2. House Leadership: 

a. Linda Upmeyer (R-Garner), Speaker 
b. Matt Windschitl (R- Missouri Valley), Speaker Pro Tempore 
c. Chris Hagenow (R-Windsor Heights), Majority Leader  
d. Mark Smith (D-Marshall), Minority Leader 

 
B.   2016 Lawyer Legislators  
 

House: 
 

HD47 R  Rep. Chip Baltimore 
HD55 R  Rep. Darrel Branhagen 
HD14 D  Rep. Dave Dawson 
HD25 R  Rep. Stan Gustafson 
HD43 R  Rep. Chris Hagenow 
HD02 R  Rep. Megan Jones 
HD33 D  Rep. Brian Meyer - Primary 
HD09 D  Rep. Helen Miller 
HD41 D  Rep. Jo Oldson - Primary 
HD31 D  Rep. Rick Olson 
HD67 R  Rep. Kraig Paulsen 
HD52 D  Rep. Todd Prichard 
HD98 D  Rep. Mary Wolfe 

 
Senate: 

 
SD33 D  Rob Hogg 
SD13 R  Julian Garrett 
SD22 R  Charles Schneider 
SD19 R  Jack Whitver 

 
2016 Lawyer Legislator Candidates: 
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SD16 D  Nate Boulton – Primary 
SD38 D  Dennis Mathahs 
SD48 D  Scott Peterson 
HD29 R  Pat Payton 
HD58 R  Andy McKean – Primary 
HD67 D  Mark Seidl 

 

C.   Judiciary Committee Members 
 

SENATE 
 

Steve Sodders, Chair 
Rob Hogg, Vice-Chair 
Charles Schneider, Ranking Member 
Tony Bisignano 
Julian Garrett    

Wally Horn 
Kevin Kinney 
Janet Petersen 
Herman Quirmbach 
Tom Shipley 
 

Rich Taylor 
Jack Whitver 
Brad Zaun 
 

 
 

HOUSE OF REPRESENTATIVES 
 
Chip Baltimore, Chair 
Stan Gustafson, Vice-Chair 
Mary Wolfe, Ranking Member 
Marti Anderson 
Terry Baxter 
Deborah Berry 
Darrel Branhagen 
 

Dave Dawson 
Greg Heartsill 
Dave Heaton 
Megan Jones 
Bobby Kaufmann 
Brian Meyer 
 
 

Zach Nunn 
Jo Oldson 
Rick Olson 
Kraig Paulsen 
Todd Prichard 
Ken Rizer 
Walt Rogers 
Matt Windschitl 
 
 

 

D.   Justice Systems Appropriations Subcommittee Members 
 

SENATE 
Tom Courtney, Chair   Julian Garrett, Ranking Member    
Rob Hogg, Vice-Chair   Rich Taylor 
Mark Chelgren                       

      
 

HOUSE OF REPRESENTATIVES 
 Gary Worthan, Chair   Todd Taylor, Ranking Member 
 Darrel Branhagen, Vice-Chair Steven Holt  
 Marti Anderson   Jerry Kearns 
 Chip Baltimore   Brian Meyer 

Stan Gustafson 
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II.                      IOWA STATE BAR ASSOCIATION 
2016 Affirmative Legislative Program 

 
Updated 8/22/2016 

Bill 
No. 

Subject Bill Description Bill Status 

HF 
2400 

2014 Amendments to 
Uniform Voidable 
Transactions Act 
(Current IA Code 
Chapter 684, 
“Fraudulent 
Transfers”) 

The Uniform Fraudulent Transfer Act was 
approved by the Uniform Law Commission in 
1984.  It has not been revised or updated since its 
original approval.  Iowa adopted the Act, which is 
presently found in IA Code Chapter 684.  In 2014, 
the Uniform Law Commission adopted  
amendments to update the Act, which are being 
proposed to update IA Code Chapter 684 as 
follows: 

• Change the name of the Act from 
“Uniform Fraudulent Transfer Act” to 
“Uniform Voidable Transactions Act”. 

• Choice of Law- Provide that a claim for 
relief is governed by the local law of the 
jurisdiction in which the debtor is located 
when the transfer is made or obligation is 
incurred. 

• Evidentiary Matters- Provide uniform 
rules on allocation of burden of proof and 
standards of proof relating to operation of 
the UVTA. 

• Delete the special definition of 
“Insolvency” for partnerships. 

• Revise provisions relating to defenses 
available to a transferee or obligee. 

• Clarifies that the UVTA applies to 
transactions in which a series organization 
engages. 

• Replace references to “writing” with 
“record”. 

Signed by Governor 
Branstad on 3/30/16.  

SSB 
3076 

Benefit Corporations Amends IA Business Corporation Act (Chapter 
490) to authorize formation of “Benefit 
Corporations”, which are formed not only for the 
purpose of shareholder profitability but also for a 
social purpose or public benefit. 

Referred to Senate 
Judiciary Committee. 
Did not advance.  

HF 
2359   
 

Corrective amendments 
to IA Business 
Corporation Act (Code 
Chapter 490) 

Amends Code Sections 490.1320(1) and .1320(3)(a) 
and (b), “Notice of Appraisal Rights”, to replace 
references to “part” and “chapter” with references 
to “division”.    

Signed by Governor 
Branstad on 4/6/16.  
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HF 
2447 
(Former
ly HSB 
645/SS
B3174; 
Formerl
y SF 
376 

Calculation of Probate 
Court Costs 

Relates to how the clerk of probate court 
determines and collects charges in connection with 
services provided in probate matters.  Excludes 
from the determination of court costs property 
over which the court lacks probate jurisdiction and 
for which the clerk renders no services. Specifies 
that for purposes of calculating the costs for other 
services performed by the court in the settlement 
of the estate of any decedent, minor, person with 
mental illness, or other persons laboring under 
legal disability, the value of such a person’s 
personal property and real estate is equal to the 
gross assets of the estate listed in the probate 
inventory minus, unless the proceeds of the gross 
assets are payable to the estate, joint tenancy 
property, transfers made during such person’s 
lifetime such as to a revocable trust, and assets 
payable to beneficiaries. 
 

Recorded as a Study Bill; 
Assigned to Ways and 
Means; Fiscal Note issued 
on 4/4/16. Did not 
advance.  

SF   
2112 
 

Uniform Fiduciary 
Access to Digital Assets 
Act (UFADAA) 

Adopted by the Uniform Law Commissioners in 
July 2014, the Act ensures that legally appointed 
fiduciaries can access, delete, preserve, and pass 
along a person’s digital assets (i.e., documents, 
photographs, e-mail, and social media accounts) as 
appropriate.   
 

Senate amended and 
passed on 2/22/16, 49-0. 
Referred to House 
Judiciary Committee on 
2/24/16. Did not 
advance.  

HF 
2335/ 
SF   
2184 

Notice Under the Iowa 
Trust Code; IA Probate  
Code Amendment; 
Iowa Uniform Power of 
Attorney Act Technical 
Corrections 

This proposal does the following: 
• Amends Iowa Trust Code by inserting new 

Section 633A.1109 (“Methods and Waiver 
of Notice”), which provide for notices to 
trust beneficiaries and notices of judicial 
proceedings. The Trust Code currently 
provides for notice provisions for creditors, 
heirs and surviving spouses, but otherwise, 
notice provisions default to the Iowa Rules 
of Civil Procedure. The proposed 
amendment would address such notices 
except as otherwise provided.  

• Amends Iowa Probate Code Section 
633.389 to simplify notices regarding sale 
of property.   

• Makes several technical corrections to Iowa 
Code Chapter 633A, “Iowa Uniform Power 
of Attorney Act”. 

HF 2335 signed by 
Governor Branstad on 
4/13/16.  
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SSB 
3032 

Attorney Fees and 
Court Costs in Action 
to Quiet Title After 
Request for a Quitclaim 
Deed. 
 

Updates Code Section 649.5, which relates to 
attorney fees and court costs for a party who 
succeeds in an action to quiet title and who 
requested a quitclaim deed from the party holding 
an apparent adverse interest prior to bringing the 
action to quiet title.  Brings the dollar amounts 
closer to current market rates and maintains the 
moving party’s ability to request attorney fees. 

Referred to Senate 
Judiciary Committee.  
Did not advance.  

HF 
2326/ 
SF 
2150 

Forcible Entry & 
Detainer Actions After 
Forfeiture of Real Estate 
Contracts 

Makes changes to procedures for eviction after 
forfeiture of a real estate contract.  Grants statutory 
authority under Code Chapter 648 for a vendor in 
a real estate installment contract to seek Forcible 
Entry & Detainer action against holdover vendee 
who fails to vacate after forfeiture proceedings are 
complete, while affording holdover vendees 
proper due process.  Allows small claims 
magistrates to hold preliminary hearings in 
forfeiture cases and to enter judgments of removal 
only if the defendant defaults or appears and does 
not raise facts which would constitute a defense to 
eviction.  Provides that a judgment of eviction also 
operates against persons holding under the 
defendant, such as subtenants, the defendant’s 
children, and persons living on the premises by 
permission of the defendant. 
 

Senate deferred on 
4/12/16. Did not 
advance.  

SF 220 Expert Witness Fees Amends Code Section 622.72 to remove the $150 
per day cap on expert witness fees and to permit 
the district court to assess as costs a fair and 
reasonable expert witness fee in an amount not to 
exceed $2,500 for the expert’s time testifying at 
trial or in depositions used at trial. 
 

Senate passed 48-2 on     
3/10-/15.  Referred to 
House Judiciary 
Committee  
3/11/15. Did not 
advance.  
 

SF   
2232 

Redemption from Tax 
Sale of Property Owned 
by Persons with 
Disabilities 

Remedies issues arising from Iowa Court of 
Appeals decision Firestone v. FT13 (Filed 4-30-14) 
relating to redemption issues arising from 
ownership of property by minors or persons of 
unsound mind. 
 

Senate passed on 
2/23/16, 50-0.  Referred 
to House Judiciary 
Committee on 2/24/16. 
Did not advance.  

HSB 
577/ 
SSB 
1248 

Requirements for 
Timely Filing of 
Releases or 
Satisfactions of 
Mortgages 

Remedies ambiguities and inconsistencies in 
existing statutes & provides remedies for failure of 
mortgagees to issue releases of mortgages. 
 

Bills referred to House & 
Senate Judiciary 
Committee respectively. 
Placed on hold by ISBA 
for further work. 
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HF 
2282/ 
SF 2060 

Appointment of 
Guardian Ad Litem 
(GAL) for Minor Child 
in Adoption 
Proceedings 

Amends Code Section 600.5 to require an adoption 
petition to state whether a GAL should be 
appointed for a minor child to be adopted, and if 
not, the reasons why a GAL should not be 
appointed.  Adds New Code Section 600.6A which 
requires the Court, prior to ordering a hearing on 
the adoption petition, to make a determination of 
the need for a GAL for a minor child to be adopted 
and, in writing, appoint or waive the appointment 
of a GAL for purposes of the adoption proceeding 
in the order setting the adoption hearing. 
 

Signed by Governor 
Branstad on 4/6/16.  
 

SF   
2264 

Clarification of Roles in 
Child Representation 
 

Amends Code Section 598.12 to clarify roles of 
child’s attorney, guardian ad litem, and custody 
investigator.  Existing 598.12 provisions for child 
representation are not compliant with ABA 
standards for child representation.   
  

Passed by Senate. Passed 
House Judiciary 
Subcommittee 3/09/16 
Funneled. Did not 
advance.  
 

SSB 
3033 

Waiver of 90-Day 
Waiting Period in 
Dissolutions 

Allows for waiver of 90-day waiting period at the 
court’s discretion upon the agreement of the 
parties.  Current Code Section 589.19 requires a 90-
day waiting period before the court can grant a 
decree dissolving a marriage unless grounds of 
emergency or necessity exist which satisfy the 
court that immediate action is warranted or 
required. 
 

Referred to Senate 
Judiciary Committee.  
Did not advance.  

HF 
2270/ 
SF   
2062 

Amendment of Code 
Section 232.2(39) 
Definition of “Parent” 

Amends the definition of “parent” to include a 
father whose paternity has been legally established 
by operation of law.  The Iowa Supreme Court in 
In re J.C., 857 N.W.2d 495 (Iowa, 2014) determined 
that a legal father of a child (not a biological parent 
but father whose paternity was established by 
operation of law by marriage to the mother) was 
NOT a necessary party to a Child in Need of 
Assistance proceeding.  This proposal makes the 
legally established parent a necessary party and 
conforms the definition of “parent” in Code 
Section 232.2(39) with the Bridge Order statute 
[Section 232.103A(1)(b)].   
 

Signed by Governor 
Branstad on 4/13/16.  
 

 Codify Formula for 
Division of Defined 
Benefit Plans 

The case of In re Marriage of Benson provides a 
formula for division of a defined benefit plan.  
This proposal amends Code Section 598.21(6) to 
codify the formula.   

Placed on hold by ISBA 
for further drafting work. 
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HSB 
525/ 
SSB 
3029 

Uniform Child Support 
Payment Processing 

Child support payments are processed differently 
depending on the type of case and the existence of 
an income withholding order.  This proposal 
amends Code Section 598.22, Chapters 252B & 
252D so that all child support payments will be 
paid into the Collections Services Center (CSC). 

HSB 525 referred to 
House Judiciary 
Committee.  
SSB 3029 referred to 
Senate Judiciary 
Committee.  Neither bill 
advanced this session. 

HF 
2378 

Appeal Deadline for 
Private Termination of 
Parental Rights Actions 

Amends Code Section 600A.9(2) to reduce the 30-
day appeal deadline for private termination of 
parental rights (TPR) actions to a 15-day appeal 
deadline to be consistent with Chapter 232, which 
governs TPR actions initiated by the State. 
 

Approved by House 
Judiciary Committee and 
placed on House 
Calendar on 2/22/16. 
Funneled. Did not 
advance.  

SF   
2233 

Uniform Deployed 
Parents Custody & 
Visitation Act 
(UDPCVA) 

Approved by the Uniform Law Commission in 
2012, the UDPCVA addresses issues of child 
custody and visitation that arise when parents are 
deployed in military or other national service. 

Signed by Governor 
Branstad on 4/13/16.   
 
 

 Proceedings to 
Establish Paternity 

Amends Code Section 600B.8 to allow fathers to 
file an action to establish paternity consistent with 
the Iowa Supreme Court’s decision in Callender v. 
Skiles, 591 N.W.2d 182 (Iowa 1999).  Updates Code 
Chapter 600B. 

Placed on hold by ISBA 
for further drafting work. 

 
In addition to the above legislative proposals, the Iowa State Bar Association supports the following 
positions as a part of its 2016 Affirmative Legislative Program:  
 

• Full funding of indigent defense and adoption of legislation providing for an automatic, 
periodic increase in indigent defense fees. 

o SF 2109 provides a supplemental appropriation of $3 million for the indigent defense 
fund for fiscal year 2016. Signed by Governor Branstad on 4/29/16.  

o HF 2458 appropriates $29.6 million for fiscal year 2017. Signed by Governor Branstad 
on 5/27/16.   

• Full funding of the Judicial Branch. 
o The Judicial Branch requested a 4.6% increase for a total request of $190 million.  
o HF 2457 provided funding consistent with fiscal year 2016 at $181.78 million. Signed 

by Governor Branstad on 5/27/16.  
• Polk County Justice Center 

o SF 2324 (“RIIF”) Allocates $6.7 million for furniture and equipment at the Polk County 
Courthouse. This bill was signed by Governor Branstad on 4/17/16.  

• Full funding for Legal Services.  
o HF 2458 appropriates $2.4 million for fiscal year 2017. Signed by Governor Branstad on 

5/27/16. 
• Full funding of the IA Secretary of State’s Office as requested by IA Secretary of State Paul 

Pate. 
o SF 2314 allocates $25,800 for Safe at Home Program; $120,400 for the address 

confidentiality program; $300,000 for the voter registration system update. Signed by 
Governor Branstad on 5/27/16 and vetoed Section 17, which related to fee and 
reporting provisions and an interim study on fees and on ceremonial space at the 
Capitol Complex.   
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• Full funding for the Office of Substitute Decision Maker to protect the interests of Iowans who 
have no one else to manage their financial and health care needs. 

o HF 2460 increases funding from $144,333 from fiscal year 2016 to $350,000 for fiscal 
year 2017 and provides an additional year to establish local offices.  

• Support child abuse prevention and treatment efforts and funding for child abuse prevention 
and treatment. 

• Oppose the legalization of title insurance.  
o No bill was introduced on this subject this session.  

• Will monitor issues regarding lawyer abstracting under Iowa Title Guaranty. 
o HF 2164 regarding waiver requirements was introduced but did not succeed.  

• Oppose absolute immunity legislation.  
o SF 2218 regarding possession of emergency drugs by first responders was signed by 

Governor on 4/6/16.  
• SF 2117 regarding student loans would allow a person to deduct the full amount of interest 

paid on a student loan for income from Iowa income tax purposes. This bill did not advance.  
 

 
III. BILLS OF INTEREST PASSED DURING 2016 LEGISLATIVE SESSION 
ADMININISTRATIVE LAW 
 
SF 2194   Administrative Law Judges Appointed by Public Relations Board. Adds 

Administrative Law Judges to Section 8A.415, and states that such judges are subject to 
the merit system. Further states that an ALJ subject to this section, upon being 
dissatisfied with a response to a grievance, shall file an appeal with an ALJ employed 
by the administrative hearings division of the department of inspections and appeals, 
whose decision shall constitute a final agency action. Signed by Governor on 4/6/16. 
Effective 7/1/16. 

 
SF 2162 Electronic Filing System for Administrative Hearings. Adds a new Section to Iowa 

Code Chapter 10A. Establishes an electronic filing system for administrative 
proceedings by the administrative hearings division of the department of inspections 
and appeals. Also states that an electronic record, including a recording or 
transcription of proceedings, shall be the official record in a contested case and 
maintenance of this record in the system satisfies the agency’s obligation to file and 
maintain such a record.  Signed by Governor on 4/6/16. Effective 7/1/16. 

 
 
HF 2449 Administrative Rulemaking Requirements. This bill adds a new subsection to Iowa 

Code Section 17A.4, which sets for certain rulemaking procedures for state agencies. 
For state agencies expressly required by Iowa law to engage in rulemaking, the agency 
must do one of the following within 180 days of the effective date of the provision:  
1) Submit a notice of intended action to the administrative rules coordinator and the 

administrative code editor; or,  
2) Submit written notification to the administrative rules review committee that the 

agency has not submitted a notice of intended action to the administrative rules 
coordinator and the administrative code editor.  
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BUSINESS LAW 
 
SF 2111 Notarial Acts by Law Enforcement Officers. Amends Iowa Code Section 9B.17, 

relieving peace officers and other law enforcements officials of their obligation to use a 
notarial stamp under some circumstances when administering oaths or acknowledging 
signatures. It does not apply to a peace officer administering an oath or acknowledging 
a signature under Iowa Code 80.9A, subsection 3. Signed by Governor on 4/6/16. 
Effective Date 7/1/16. 

 
SF 2260 Medicaid-Disclosure of Ownership for Nonprofit Organizations.  Amends Iowa 

Code Section 22.7 as it pertains to individuals with an ownership or control interest 
who is an officer of a nonprofit organization. Requires that any information required to 
be provided to a disclosing entity pursuant to 42 C.F.R. §455.104, an individual with an 
ownership or control interest who is an officer or director of a nonprofit corporation, is 
only required to disclose the department of human services, as the single state agency 
designated to administer or supervise the administration of the Medicaid program. 
Any Medicaid managed care organization contracting with the state shall not require 
disclosure or collection of ownership or control information for any nonprofit 
organization. DHS may only disclose information related to ownership or control to a 
managed care organization to the extent that is it necessary to ensure compliance with 
federal law. Signed by Governor on 4/13/16. Effective Date 4/13/16. 

 
 
HF 2359 Corrective Amendments to Iowa Business Corporations Act.  Amends Code Sections 

490.1320(1) and 490.1320(3)(a) and (b), “Notice of Appraisal Rights”, to replace references to 
“part” and “chapter” with references to “division”.   Signed by Governor on 4/6/16. Effective 
7/1/16.  

 
COMMERCIAL LAW & BANKRUPTCY 
 
HF 2400 Iowa Uniform Voidable Transactions Act.  Iowa Adopted the Uniform Fraudulent Transfer 

Act in 2014. The Act, found in Iowa Code Section 684, had not been updated or revised since 
1984. This bill updates Code Section 684, in the following ways:  

 Changes the name of the Act from “Uniform Fraudulent Transfer Act” to 
“Uniform Voidable Transactions Act”. 

 Provides that a claim for relief is governed by the local law of the 
jurisdiction in which the debtor is located when the transfer is made or 
obligation incurred. 

 Addresses evidentiary concerns, providing uniform rules on allocation of 
the burden of proof and standards of proof relating to the operation of the 
Uniform Voidable Transactions Act.  

 Deletes the special definition of “insolvency” for partnerships. 
 Revises provisions relating to defenses available to a transferee or oblige.  
 Clarifies the UVTA applies to transactions in which a series organization 

engages. 
 Replaces “writing” with “record”.  
 
Signed on 3/30/16. Effective Date 7/1/16.  
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CRIMINAL LAW 
 
HF 2268 Confidentiality of Public Employee Support Information.   Amends Iowa Code 

Section 22.7 to add a new section to include public employee support information 
submitted to the public relations board within the category of documents which are to 
be subject to confidentiality absent a court order requiring their release. Signed by 
Governor on 3/23/16. Effective Date 7/1/16. 

 
 
SF 2164 Expungement of Criminal Offenses Related to Alcohol Consumption. Amends Iowa 

Code 123.46 as it relates to expungement of offenses for public intoxication, simulated 
intoxication, and related local ordinances. After the expiration of two years from the 
date of conviction of an offense under Iowa Code 123.46, an individual may petition 
the court to expunge his record, including for any violation of a local ordinance arising 
from the same transaction or occurrence. Upon such petition, the court shall expunge 
the record and the criminal history related to this record shall be removed by the clerk 
of the district court. Signed by Governor on 4/6/16. Implementation Deadline is 
7/1/17.  

 
SF 2115 Interference with Acts of a Jailer. Amends Iowa Code Section 719.1 to create an 

offense for interference with official acts of a jailer. This section previously applied to 
peace officers, emergency medical providers, and firefighters. The definition of 
interference with official acts remains the same. The offense is committed when an 
individual knowingly resists or obstructs anyone known to be a peace officer, jailer, or 
emergency medical provider under Iowa Code Section 147A, or firefighter, whether 
paid or volunteer, in their performance of any act within the lawful duty or authority 
of that individual. Signed 3/30/16. Effective Date 7/1/16.  

 
SF 2110 Access to Criminal History. Amends Iowa Code 692.5 to allow a person or that 

person’s attorney to access and examine their criminal history by providing the 
individual’s fingerprints to the department of public safety. It further strikes a 
provision that had required written authorization as well as fingerprints in order to 
examine and obtain one’s criminal history. The bill also requires that when the criminal 
investigation division of the department of public safety corrects an individual’s 
criminal history, they must also inform the federal bureau of investigation to correct 
their own files related to that individual’s criminal history. Signed 4/6/16. Effective 
Date 7/1/16.  

 
 
SF 2059 Work Release and Parole Participants. Amends Iowa Code Chapter 905.11 to permit, 

rather than require, the department of corrections to establish a violator facility for 
individuals participating in a work release program. It further removes the 
requirement that an individual serving a 70 percent sentence on work release or parole 
to serve one year in a residential facility operated by the judicial district. Under the 
new law, such individuals must only reside in a residential facility until a 
recommendation is made by the district department that the individual may be 
supervised in the community rather than in a residential facility. Signed 4/6/16. 
Effective Date 7/1/16. 
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HF 2278 Limitation of Criminal Actions in Kidnapping and Human Trafficking Offenses. 
Adds two new sections to Iowa Code Chapter 802, creating a statute of limitations for 
the offenses of kidnapping and human trafficking.  

 
As it relates to kidnapping, the bill provides that an indictment or information for 
kidnapping in the second degree or kidnapping in the third degree committed on or 
with a person who is under the age of 18, shall take place within 10 years after the 
person upon whom the kidnapping is committed attains 18 years of age. Under the 
current law, such an indictment must take place within three years of the victim 
attaining the age of 18.  
 
As it relates to human trafficking, information or an indictment for any human 
trafficking offense in violation of Iowa Code Section 710A.2, committed on or with a 
person under the age of 18, shall be found within 10 years after the person upon whom 
the offense is committed attains 18 years of age. Under the current law, such an 
indictment must take place within three years of the victim attaining the age of 18.  
The law also provides for penalties for these offenses as follows: 
 
 Kidnapping in the first degree is a class “A” felony punishable by confinement for life 
without possibility of parole. Kidnapping in the second degree is a class “B” felony 
punishable by confinement of no more than 25 years. Kidnapping in the third degree is 
a class “C” felony punishable by confinement for no more than ten 10 years a fine of at 
least $1,000 but not more than $10,000. 
 
Human Trafficking committed on or with a person under 18 years of age remain either 
a class “B” felony or class “C” felony under Code Section 710A.2(1).  
 
Signed 3/30/16. Effective Date 7/1/16. 

 
SF 2185 Privacy and Criminal Trespass. Amends Code Section 716.7 by providing that a 

person commits criminal trespass if the person intentionally views, photographs, or 
films another person through the window or any other aperture of a dwelling without 
a legitimate purpose, while present on the property upon which the dwelling is 
located, or while placing upon or retrieving from such property equipment to view, 
photograph, or film another person, if the subject person has a reasonable expectation 
of privacy and does not, or cannot consent to being viewed, photographed, or filmed. 
A person in violation of this section commits a serious misdemeanor. Signed 4/13/16. 
Effective Date 7/1/16. 

  
 
HF 2064 Child Endangerment and Mandatory Minimums for Criminal Offenses. Amends 

Section 124.413 to make non-violent drug offenders eligible for parole after serving half 
of the mandatory minimum sentence, unless classified as high-risk to reoffend. The 
law currently requires these individuals to serve 70 percent of their sentence. It further 
creates a new offense for robbery in the third degree (robbery involving a simple 
assault). Finally, it adds a mandatory minimum sentence for convictions of intentional 
child endangerment resulting in the death of a child. Signed 5/12/16. Effective Date 
7/1/16. 

 
ECONOMIC DEVELOPMENT  



14 

 
 

 
SF 2300 Renewable Chemical Production Tax Credit Program. Amends the high quality jobs 

program and creates a production tax credit program for renewable chemicals.  
 
 High Quality Jobs Program. Limits the amount of tax credits that may be allocated to 

the high quality jobs program to $105 million for each fiscal year between the period of 
July 1, 2016 to June 30, 2021. For each fiscal year between July 1, 2021 and ending June 
30, 2022, the Economic Development Authority shall not allocate more than $105 
million if the aggregate amount of renewable chemical production tax credits issued 
between July 1, 2018 and before July 1, 2021 equals or exceeds $27 million.  Requires 
the EDA to notify the General Assembly as soon as practicable after June 30, 2021, of 
the aggregate amount of renewable chemical production tax credits awarded under 
this section.  

 
 Renewable Chemical Tax Credit. Creates a renewable chemical tax credit to be 

administered by the EDA. The program provides tax credits to eligible businesses that 
produce renewable chemicals. Eligible businesses are required to submit an application 
to the EDA and enter into an agreement with the EDA, and comply with EDA 
requirements prior to being issued a tax credit under the program.  

 
Signed 4/06/16. Effective Date 7/1/16. 

 
ELDER LAW 
 
HF  2266 Unclaimed Cremated Remains. Amends Iowa Code Section 144.27 to allow a funeral 

director responsible for filing a death certificate, after cremated remains are unclaimed 
for over 180 days, to release to the department of veterans affairs the name of the 
deceased individual for the purposes of determining whether that individual is a 
veteran or dependent of a veteran and therefore eligible for inurnment at a veterans 
cemetery. The funeral director may also release identifying information including the 
person’s social security number and any military discharge documents. The 
department must notify the funeral director in the event the deceased individual is 
determined to have been a veteran. It further provides that a funeral director is 
immune from liability arising from any act performed under these provisions, except 
in the case of intentional misconduct. Signed 3/30/16. Effective Date 7/1/16. 

 
 
FAMILY AND JUVENILE LAW 
 
SF 2288 Confidentiality of Juvenile Records. Amends Iowa Code Chapter 232 as it relates to 

confidentiality of juvenile court records in the following ways: 
 
 Confidentiality. Section 232.147(3) makes juvenile court records confidential except in 

cases that would be a forcible felony under Iowa Code 702.11 if committed by an adult.  
 
 Confidentiality Orders. 232.14A requires a court to order juvenile records confidential 

if they would be considered a forcible felony if committed by an adult where the case 
has been dismissed and the individual is no longer subject to the jurisdiction of the 
juvenile court.  
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 Access to Records. Unless the record has been sealed, juvenile records deemed 
confidential may still be accessed by judges and other court professionals, the child 
and child’s counsel, the child’s parents or guardian, a guardian ad litem or court-
appointed advocate, foster care providers, or members of the child advocacy board.  

  
 Signed on 3/09/16. Effective Date 7/1/16. 
 
HF 2265 Address Confidentiality Program. Adds a new section to Iowa Code Section 9E, which 

states that an individual participating in the address confidentiality program under 
Iowa Code Section 9E.5 shall not be compelled to disclose his or her address during 
discovery or during proceedings before a court unless both of the following are met: 1) 
the information is necessary for litigation to proceed; and, 2) there are no other 
practical means of obtaining the information or evidence.  Under Iowa Code Section 
9E.5, individuals who are victims of domestic abuse, stalking, human trafficking, or 
sexual abuse, are eligible to be program participants. Signed on 3/23/16. Effective Date 
7/1/16. 

 
HF 2386 Termination of Parental Rights in Sexual Abuse Cases. Amends Iowa Code Section 

232.116 to add a new section and subsection related to termination of parental rights in 
cases in which the mother is a victim of sexual abuse committed by a child’s biological 
father. Under the new section, it is grounds for termination of parental rights where 
the court finds by clear and convincing evidence that a child was conceived as a result 
of sexual abuse against the mother, as defined in Iowa Code 709.1, and the parent 
against whom the sexual abuse was committed requests the court terminate the other 
biological parent’s parental rights. Signed on 3/31/16. Effective Date 7/1/16. 

 
 
SF 2258 Child Welfare.   Transition Plans. Amends Iowa Code Section 232.2 to state that if a 

child is 14 years or older, the child shall be involved in development of a case 
permanency plan, including having the option to select two members of a case 
planning team, both of which are subject to DHS approval. This bill also lowers the age 
at which the department of human services must create a transition plan for children in 
foster care services from 16 to 14. This bill also requires the transition plan to include 
life skills such as money management, and must be reviewed every six months.   

  
 Sex Trafficking. The bill also includes sex trafficking activities including recruitment, 

harboring, transporting, or soliciting, within the definition of “child abuse” under Iowa 
Code Section 232.68. It further requires DHS to report and provide services to any child 
under the control or supervision of DHS, whom DHS suspects of being a victim or at 
risk of being a sex trafficking victim.  

 
Signed on 4/6/16. Effective Date 7/1/16. 

 
 
HF 2282 Appointment of Guardian Ad Litem in Adoption Proceedings. This bill amends Iowa 

Code Section 600.5 to require an adoption petition to state whether a GAL should be appointed 
for a minor child to be adopted, and if not, the reasons why a GAL should not be appointed.  
Adds New Code Section 600.6A which requires the Court, prior to ordering a hearing on the 
adoption petition, to make a determination of the need for a GAL for a minor child to be adopted 
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and, in writing, appoint or waive the appointment of a GAL for purposes of the adoption 
proceeding in the order setting the adoption hearing. Signed 4/6/16. Effective Date 7/1/16. 

 
SF 2233 Uniform Deployed Parents Custody Act. Amends Iowa Code Chapter 598 to adopt 

the Uniform Deployed Parents Custody Act, adding new chapters establishing 
guidelines for custody and visitation agreements during military deployment. The bill: 

• Requires a deploying parent to provide notice of deployment within seven days 
unless such notice is not reasonably possible.  

• Requires parents to create a plan for fulfilling parental responsibilities during 
deployment period.  

• Requires an individual to whom custodial responsibility has been granted 
during deployment to provide notice of any changes in mailing address.  

• States that a court may not consider a parent’s past deployment or possible 
future deployment in making custody determinations.  

• Provides for entering an agreement for custodial responsibility during 
deployment and states that any such agreement will terminate upon end of 
deployment unless previously terminated.  

• Allows deploying parent to delegate all or part of his or her parental 
responsibilities to another individual. 

• Prohibits a court from entering a permanent order granting custodial 
responsibility during the period of deployment.  

• Permits a grant of parenting authority to an adult non-parent who is a relative 
or has a close relationship with the child provided that it is not contrary to the 
child’s best interests.  
 

Signed on 4/13/16. Effective Date 7/1/16. 
 

 
GOVERNMENT PRACTICE 
 
HF 2364 Public Notice and Meeting of Governmental Bodies. This bill provides an exception 

to the Open Meetings Law requirement that 24-hour notice be provided to the public 
prior to holding a meeting of a governmental body. Where a body is prevented from 
convening a properly noticed meeting provided that an amended notice of the meeting 
is provided which conforms with notice requirements. Signed on 3/23/16. Effective 
Date 7/1/16. 

 
 
HF 2261 Authorization of Political Subdivisions to Invest in Investment Trusts. Amends 

Iowa Code Section 12B.10, which currently allows political subdivisions to invest 
public funds in joint investment trusts, to require that such trusts must either be 
operated in accordance with federal laws concerning money market funds or the 
governmental accounting standards board’s for external investment pools.  Signed on 
3/30/16. Effective Date 7/1/16. 

 
 
HF 2363 Member Attendance at Closed Session Meeting. Adds a new subsection to Iowa Code 

Section 21.5 which states that a governmental body shall not exclude a member of that 
body from a closed session meeting unless that individual’s presence at the meeting 
would create a conflict of interest. Signed on 4/6/16. Effective Date 7/1/16. 
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JUDICIAL ADMINISTRATION 
 
HF 2354  Electronic Recordings for Magistrates. Adds a new subsection to Iowa Code 602.1209  which 

requires that trials and contested hearings before magistrates be electronically recorded unless a 
party provides a certified court reporter at that party’s expense. Signed on 3/23/16. Effective 
Date 7/1/16. 

SF 2316 Delinquent Court Debt.  The bill specifies that delinquent court debt remains with the 
collection entity, whether county attorney or a private debt collection company, 
collecting the debt. It also requires the DOT to immediately lift a driver’s license 
suspension for a delinquency if the case is included in an executed installment 
agreement. It further allows a person in default on the repayment for a license to 
provide a new financial statement and to have their repayment agreement reinstated. 
The bill also allows the county attorneys to notify the judicial branch about certain 
court debts and requires county attorneys to file a memo of understanding with the 
State Court Administrator for the assigned debt cases. It further requires filings by the 
county attorney on the decision to stop collecting delinquent court debt.  
 
Formula. Distributes 28% of the debt collected by the county attorney to the county 
General Fund. Pays 72% of the collected debt to the clerk of the district court for 
distribution.  
 
Incentives. Changes the thresholds for incentives to encourage county attorneys to 
collect debt and establishes other requirements on collecting threshold amounts.  
 
The bill also requires the Auditor to review the collection rates of the counties that file 
a full commitment notice to collect debt and to report on those collections.  
 
 Signed by Governor on 5/27/16. Effective Date 7/1/16.  

 
 
LITIGATION 
 
HF 2265 Address Confidentiality Program. Adds a new section to Iowa Code Section 9E, which 

states that an individual participating in the address confidentiality program under 
Iowa Code Section 9E.5 shall not be compelled to disclose his or her address during 
discovery or during proceedings before a court unless both of the following are met: 1) 
the information is necessary for litigation to proceed; and, 2) there are no other 
practical means of obtaining the information or evidence.  Under Iowa Code Section 
9E.5, individuals who are victims of domestic abuse, stalking, human trafficking, or 
sexual abuse, are eligible to be program participants. Signed on 3/23/16. Effective Date 
7/1/16. 

 
 
HF 2354 Electronic Recordings for Magistrates. Adds a new subsection to Iowa Code 602.1209  which 

requires that trials and contested hearings before magistrates be electronically recorded unless a 
party provides a certified court reporter at that party’s expense. Signed on 3/23/16. Effective 
Date 7/1/16. 
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HF 2266 Unclaimed Cremated Remains. Amends Iowa Code Section 144.27 to allow a funeral 
director responsible for filing a death certificate, after cremated remains are unclaimed 
after 180 days, to release to the department of veterans affairs the name of the deceased 
individual for the purposes of determining whether that individual is a veteran or 
dependent of a veteran and therefore eligible for inurnment at a veterans cemetery. 
The funeral director may also release identifying information including the person’s 
social security number, and any military discharge documents. The department must 
notify the funeral director in the event the deceased individual is determined to have 
been a veteran. It further provides that a funeral director is immune from liability 
arising from any act performed under these provisions, except in the case of intentional 
misconduct. Signed 3/30/16. Effective Date 7/1/16. 

 
 
SF 2218 Administration of Emergency Drugs.  Adds a new section to Iowa Code Section 

135.190, which permits emergency medical service programs, law enforcement, 
registered nurses, and the fire department to obtain and maintain a supply of opioid 
antagonists. It further permits first responders and other individuals in a position to 
assist, to possess these opioid antagonists for the purposes of administering them to an 
overdose victim. It further directs the department of public health to implement and 
administer the bill including standards and procedures for prescription, distribution, 
storage, and replacement as well as administration of opioid antagonists and further 
directs that the department of public safety implement training procedures for first 
responders in the administration of opioid antagonists. The bill also states that an 
individual in a position to assist who has acted reasonably and in good faith shall not 
be liable for any injury arising from his or her administration or assistance with 
administration of the opioid antagonists.   Signed on 4/6/16. Effective Date 7/1/16. 

 
PROBATE  & TRUST LAW 
 
HF 2266 Unclaimed Cremated Remains. Amends Iowa Code Section 144.27 to allow a funeral 

director responsible for filing a death certificate, after cremated remains are unclaimed 
for 180 days, to release to the department of veterans affairs the name of the deceased 
individual for the purposes of determining whether that individual is a veteran or 
dependent of a veteran and therefore eligible for inurnment at a veterans cemetery. 
The funeral director may also release identifying information including the person’s 
social security number, and any military discharge documents. The department must 
notify the funeral director in the event the deceased individual is determined to have 
been a veteran. It further provides that a funeral director is immune from liability 
arising from any act performed under these provisions, except in the case of intentional 
misconduct. Signed 3/30/16. Effective Date 7/1/16. 

  
 
REAL ESTATE & TITLE LAW 
 
HF 2265 Address Confidentiality Program. Adds a new section to Iowa Code Section 9E, which 

states that an individual participating in the address confidentiality program under 
Iowa Code Section 9E.5 shall not be compelled to disclose his or her address during 
discovery or during proceedings before a court unless both of the following are met: 1) 
the information is necessary for litigation to proceed; and, 2) there are no other 
practical means of obtaining the information or evidence.  Under Iowa Code Section 
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9E.5, individuals who are victims of domestic abuse, stalking, human trafficking, or 
sexual abuse, are eligible to be program participants. Signed on 3/23/16. Effective Date 
7/1/16. 

 
 
SF 2164  Expungement of Criminal Offenses Related to Alcohol Consumption. Amends Iowa 

Code 123.46 as it relates to expungement of offenses for public intoxication, simulated 
intoxication, and related local ordinances. After the expiration of two years from the 
date of conviction of an offense under Iowa Code 123.46, an individual may petition 
the court to expunge his record, including for any violation of a local ordinance arising 
from the same transaction or occurrence. Upon such petition, the court shall expunge 
the record and the criminal history related to this record shall be removed by the clerk 
of the district court. Signed by Governor on 4/6/16. Implementation Deadline is 
7/1/17.  

 
 
SF 2276 Standards for Land Surveying. Amends Iowa Code 331.606B by adding a new section 

and subsections, which does the following: 
• Provides for formatting requirements for documents prepared by a land 

surveyor and presented for recording with the county recorder’s office.  
• Requires that if during the construction of a public improvement project, the 

individual or entity responsible for the project determines that a monument 
may be disturbed during the course of construction, the individual or entity 
must hire a land surveyor to locate and preserve the monument.  

• Requires the land surveyor to review all relevant documents necessary to locate 
and preserve any monument and to conduct a field survey of the construction 
corridor to preserve the location and elevation of any such monument.  

• Requires the land surveyor to prepare a monument preservation certificate and 
record the monument preserved.  

• Prohibits a certificate from being produced in place of a plat survey or 
acquisition plat where a true land boundary is required to be prepared to 
identify survey corners or right-of-way corners.  

• Requires a surveyor to prepare a retracement of plat survey for each survey 
performed for the purpose of surveying an existing recorded description of 
land and defines “retracement plat of survey”. 

• Specifies the form of a retracement plat and requires that the retracement plat 
contain the lengths and bearings of boundaries of land survey, as well as all 
monuments and control monuments contained on the land surveyed. Further 
requires that the retracement plat be captioned, dated, and accompanied by a 
description on the parcel.  

• Requires distance to be shown in decimal feet and curve data to be stated in 
terms of radius, central angle, and length of curve. 

• Requires that if a boundary of surveyed land contains an irregular line, the land 
surveyor enclose that part of the land with a meander line or offset line with as 
much certainty as can be determined. 

• Requires acreage to be shown to the nearest 0.01 of an acre.  
• Adds retracement plat to the documents which a land surveyor must record 

with the county recorder within 30 days after signature.  
Signed by Governor on 4/6/16. Effective Date 7/1/16.  
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TAX LAW 
 
SF 2301 Iowa Educational Savings Plan Trust. Amends the Iowa College Savings 529 Plan to 

includes 501(c)(3) non-profit organizations as eligible plan participants. Under the new 
sections, these organizations will be able to open accounts for individual beneficiaries 
and make contributions for the future post-secondary education of those beneficiaries. 
These changes are retroactive to January 1, 2016. Signed by Governor on 5/25/16, 
effective upon signing. 

 
 
 
IV. AFFIRMATIVE LEGISLATION AND BILLS OF INTEREST THAT DID NOT PASS 

DURING 2016 LEGISLATIVE SESSION 
 
HF 2447 Probate Court Costs.  Relates to how the clerk of probate court determines and collects 

charges in connection with services provided in probate matters.  Excludes from the 
determination of court costs property over which the court lacks probate jurisdiction and for 
which the clerk renders no services. Specifies that for purposes of calculating the costs for other 
services performed by the court in the settlement of the estate of any decedent, minor, person 
with mental illness, or other persons laboring under legal disability, the value of such a person’s 
personal property and real estate is equal to the gross assets of the estate listed in the probate 
inventory minus, unless the proceeds of the gross assets are payable to the estate, joint tenancy 
property, transfers made during such person’s lifetime such as to a revocable trust, and assets 
payable to beneficiaries. This bill was assigned to the Ways and Means Committee and a fiscal 
note was issued, but ultimately it did not advance.  

 
SF 2112 Uniform Fiduciary Access to Digital Assets Act (UFADAA). Adopted by the Uniform Law 

Commissioners in July 2014, the Act ensures that legally appointed fiduciaries can access, 
delete, preserve, and pass along a person’s digital assets (i.e., documents, photographs, e-mail, 
and social media accounts) as appropriate.  This bill was referred to the House Judiciary 
Committee but did not advance.  

 
SSB 3032 Attorney Fees in an Action to Quiet Title. This bill would update Code Section 649.5, 

which relates to attorney fees and court costs for a party who succeeds in an action to quiet title 
and who requested a quitclaim deed from the party holding an apparent adverse interest prior to 
bringing the action to quiet title.  Brings the dollar amounts closer to current market rates and 
maintains the moving party’s ability to request attorney fees. This bill was referred to the 
judiciary committee but did not advance.  

 
HF 2326 Forcible Entry and Detainer Actions.  This bill makes changes to procedures for eviction 

after forfeiture of a real estate contract.  Grants statutory authority under Code Chapter 648 for 
a vendor in a real estate installment contract to seek Forcible Entry & Detainer action against 
holdover vendee who fails to vacate after forfeiture proceedings are complete, while affording 
holdover vendees proper due process.  Allows small claims magistrates to hold preliminary 
hearings in forfeiture cases and to enter judgments of removal only if the defendant defaults or 
appears and does not raise facts which would constitute a defense to eviction.  Provides that a 
judgment of eviction also operates against persons holding under the defendant, such as 
subtenants, the defendant’s children, and persons living on the premises by permission of the 
defendant. The Senate deferred on this bill and it did not advance.  
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SF 220  Expert Witness Fees. This bill amends Code Section 622.72 to remove the $150 per day cap on 

expert witness fees and to permit the district court to assess as costs a fair and reasonable expert 
witness fee in an amount not to exceed $2,500 for the expert’s time testifying at trial or in 
depositions used at trial. This bill passed the Senate and was referred to the House Judiciary 
Committee but did not advance.  

 
 

SF 2232  Redemption from Tax Sale of Property Owned by Persons with Disabilities. Remedies 
issues arising from Iowa Court of Appeals decision Firestone v. FT13 (Filed 4-30-14) relating to 
redemption issues arising from ownership of property by minors or persons of unsound mind. 
Referred to Judiciary Committee but did not advance.  

 
HF 2264 Clarification of Roles in Child Representation. Amends Code Section 598.12 to clarify 

roles of child’s attorney, guardian ad litem, and custody investigator.  Existing 598.12 
provisions for child representation are not compliant with ABA standards for child 
representation.   This bill was passed by the Senate and passed the House Judiciary 
Subcommittee but was ultimately funneled.  

 
SSB 3033  Waiver of 90-day Waiting Period. This bill would allow for waiver of 90-day waiting period 

at the court’s discretion upon the agreement of the parties.  Current Code Section 589.19 
requires a 90-day waiting period before the court can grant a decree dissolving a marriage 
unless grounds of emergency or necessity exist which satisfy the court that immediate action is 
warranted or required. This bill was referred to Senate Judiciary Committee but did not 
advance.  

 
HF 2378  Appellate Deadlines for Private Termination of Parental Rights. This bill amends Iowa 

Code Section 600A.9(2) to reduce the 30-day appeal deadline for private termination of parental 
rights (TPR) actions to a 15-day appeal deadline to be consistent with Chapter 232, which 
governs TPR actions initiated by the State. Passed the House Judiciary Committee but 
ultimately funneled.  

 
 
 
SF 2063 Sexual Exploitation by Attorney. This bill creates a criminal offense for sexual 

exploitation by an attorney and includes provisions for civil causes of action for 
damages caused to the client as a result of such exploitation. Any such action must be 
brought within five years of termination of the attorney’s legal services. This bill was 
referred to the Judiciary Committee but did not advance.  

 
HF 2332 Statute of Repose for Construction Defects. This bill would limit the cause of action 

brought for a construction defect case to mirror language commonly used in relation to 
a statute of limitations. It would limit actions to two years after the act or omission of 
defendant alleged in the action to have been the cause of the injury or death is 
discovered or would have been discovered had reasonable diligence been exercised, 
whichever occurs first. This bill was referred to the Judiciary Committee but did not 
advance.  

 
  
SSB 1029 Judicial Residency Requirements. This bill distinguishes between the nomination 



22 

 
 

process and qualifications for district judges and the nomination process and 
qualifications for appeals judges or supreme court justices. The bill states that a district 
court judge appointee must be a resident of the judicial district to which the 
appointment is made prior to assuming office. In cases where the judicial district is 
divided into judicial election districts, the court requires that the appointee shall be a 
resident of the judicial election district to which the appointment is made prior to 
commencing any judicial duties.  

 
HF 2432 Judicial Salaries. Under current law, salaries of judicial officers are set by the general 

assembly. This bill would modify existing law to grant authority to the supreme court 
to set salaries for judicial officers. It further provides that the salaries are to be paid 
from the general operating funds for the judicial branch. The bill also changes the 
current law, which apportions the number of district associate judges based on 
population, and requires instead that the supreme court prescribe a formula for 
determining the number of judges in each judicial district based on a model that would 
consider case-related workload, travel time, and other judicial duties.  

 
SF 2178 Final Disposition Orders. This bill concerns the final disposition of a person’s remains. 

It provides that a written declaration designating a person to make decisions regarding 
the final disposition of a person’s remains is not required to be contained in or attached 
to a durable power of attorney for health care. The bill also states that any such 
declaration may include a directive indicating whether the declarant wishes to be 
cremated, and that if such a declaration is made, the designated individual may not 
make a decision to the contrary concerning whether cremation does or does not occur. 
Any written declaration must contain alternative statements, one of which shall be 
initialed by the declarant, indicating whether the declarant wishes to be cremated. 

 
HF 2090 Joint Legal Custody and Physical Care. This bill changes current law to require rather 

than permit, a judge to order joint physical custody in instances where the court award 
joint legal custody, with the exception of when the court makes a finding that joint 
physical custody is not in the best interests of the child.  

 
HF 2048 Body Cameras for Law Enforcement. This bill requires certain peace officers, 

including tribal law enforcement officers to wear and use body cameras. The 
requirement applies to county sheriffs or deputy sheriffs, city peace officers, peace 
officers members of the department of public safety, peace officers at a regents 
institution, conservation officers, employees of the department of transportation 
designated as peace officers, employees at the aviation authority designated as peace 
officers, and certified tribal law enforcement officers. Under the bill, these individuals 
would be required to wear body cameras at all times while on duty and in uniform.   

 
SF 2117 Transfer on Death Deeds. This bill allows an individual to execute a transfer on death 

deed outside of probate to one or more beneficiaries, effective upon the death of the 
transferor. Certain requirements must be met for the deed to be valid, including that it 
must contain all the essential elements of a properly recordable inter vivos deed. It 
must state that the transfer to the designated beneficiary is to occur at the time of the 
transferor’s death and must be recorded in the county recorder’s office prior to the 
death of the transferor. The transfer on death deed is revocable, even if the deed states 
that it is irrevocable. During the course of the transferor’s lifetime, the transfer on 
death deed does not affect the transferor’s interest in the property.  
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I.  History of Medicaid Estate Recovery in Iowa 

Congress passed the first estate recovery law for Title XIX medical 

assistance in 1982 that encouraged voluntary compliance by the states. Several 

states had similar programs in place prior to 1982 for the recovery of long-term 

care expenses and readily adopted estate recovery, but others refused to 

implement these regulations. The federal Budget Reconciliation Acts of 1993 and 

1994 then mandated that states recoup Medicaid payments from the estates of 

recipients. See 42 U.S.C. 1396p(b).  

Iowa complied with the federal mandate effective July 1, 1994. All states 

now have an estate recovery program, but they vary greatly in their policies, 

procedures, and efforts. The Iowa Department of Human Services (“IDHS”) has 

contracted with Health Management Systems, Inc., to administer the program 

since 1994, which subcontracts with SUMO Group, Inc., an Iowa corporation, 

located in Des Moines.  

 Prior to July 1, 1994, only medical assistance that was incorrectly paid 

was recoverable as a debt due the State, and it was classified as a claim with 

taxes, as then provided in 249A.5(1). The legislature retained the language of 

this section, but also added the words, “except as provided in subsection 2”. 

Estate Recovery was then established by statute in 249A.5(2), with medical 

assistance debts being due to the IDHS. References in all of the cases on the 

previous page are therefore to 249A.5(2). However, in 2013, as recommended 

by the Iowa Code Editor, the Estate Recovery provisions were moved to 

249A.53(2), with no changes to the text of the statute.  
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II.  Estate Recovery -- Iowa Code Section 249A.53(2) 

A. Establishment of the debt. 

1. Provision of services 

A debt is due for medical assistance upon the recipient’s death 1) when 

the recipient was age 55 or older; or 2) when the recipient was under 55 and a 

resident of a nursing facility, intermediate care facility for persons with an 

intellectual disability, or mental health institute, who cannot reasonably be 

expected to return to the individual’s home. Title XIX medical assistance is often 

known as Medicaid, and provides funding for several programs such as Medically 

Needy, the Iowa Health and Wellness Plan, and Elderly Waiver.  

Medicaid is generally for persons who cannot afford to pay their own 

medical bills and who meet certain criteria for assets and income. Eligibility for 

Medicaid is obtained through IDHS. Any funds expended on behalf of a recipient 

who meets the above qualifications are treated very similarly to a loan or a line of 

credit that must be repaid at the time of death from any assets the recipient had 

at that time. However, the medical assistance debt is not based upon a contract 

like a loan or line of credit. The debt is created by statute in Section 249A.53(2) 

based on the provision of medical assistance to an individual. 

2. Medicare Buy-in and other capitation fees 

Title XIX medical assistance, or Medicaid, is often confused with 

Medicare, which is similar to an insurance program for the elderly. Unlike 

Medicare, Medicaid is intended for indigent individuals who qualify by having less 

than the required amounts of income. Assets are also a factor in determining 
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eligibility under most Medicaid programs. As Medicaid members often do not 

have resources to pay their Medicare premiums, part of the medical assistance 

provided may be for the payment of the Medicare premiums. 

Medicaid also pays for health insurance premiums for the Iowa Health and 

Wellness Plan, which was adopted to comply with the Affordable Care Act. This 

Act is for those persons of working age population, ages 21 to 65, who are not in 

long-term care. Under the Iowa Health and Wellness Plan, most recipients whose 

income is less than 133% of the poverty level are enrolled in a Managed Care 

Organization like other recipients under Iowa Health Link. Assets are not 

considered as part of the eligibility determination for those who receive Medicaid 

benefits pursuant to the Iowa Health and Wellness Plan. However, as other 

Medicaid programs, the estates of those persons over 55 years of age are 

subject to estate recovery. (Under the Affordable Care Act, those with incomes 

over 133% of the poverty level are not part of the Medicaid program, but may 

receive subsidized payments through the federal health insurance exchange.) 

The medical assistance program also pays other capitation rates which 

are defined in 441 IAC 88.61 as “the fee the department pays monthly to the 

contractor for each enrolled Medicaid member for the provision of covered, 

required, and optional services, whether or not the enrollee received services 

during the month for which the fee is paid.” In accordance with 441 IAC 88.63(2), 

Medicaid members “shall be subject to mandatory enrollment in the Iowa Plan for 

Behavioral Health, established as the managed care plan to provide mental 

health and substance abuse treatment.” 
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3. Medicare Improvement for Patients and Providers Act 

Congress passed the Medicare Improvements for Patients and Providers 

Act (MIPPA) in July 2008 that was effective January 1, 2010.  This Act limits the 

recovery of medical assistance, by excluding those who are enrolled pursuant to 

the Medicare Cost Sharing (“MCS”) Program. The Estate Recovery Program 

excludes these amounts incurred after January 1, 2010 when obtaining debt 

information for those who receive benefits pursuant to the MCS program.  

Medicaid payments made on and after January 1, 2010 for Medicare cost-

sharing benefits are excluded for estate recovery for members who are: 

♦ Eligible for QMB 

♦ Eligible for SLMB 

♦ Eligible for E-SLMB 

♦ Eligible for Qualified Disabled Working People (QDWP) 

♦ Dually eligible for a full Medicaid coverage group and QMB 

♦ Dually eligible for a full Medicaid coverage group and SLMB 

B. Waiver (or deferral) of the debt 

Waivers for estate recovery are, in effect, a deferral of the collection of a 

debt.  Spouse and child waivers are described in 249A.53(2)(a)(1), (b)(1), and 

(b)(2), and waivers for undue hardship are described in 249A.53(2)(a)(2) and 

(b)(3). See also 441 IAC 75.28(7)(g-h). The collection of the debt is not waived 

as to assets received by persons who do not qualify for the waivers. Upon the 

death of the waiver recipient, the debt is again collectible to the extent of the 
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assets received by the waiver recipient or to the extent of the debt, whichever is 

less.  

1. Waiver for spouse or child -- 249A.53(2)(a)(1), 249A.53(2)(b)(1) and (2) 

If the deceased Medicaid member had a surviving spouse, a minor child, 

or a blind or disabled child at the time of the recipient’s death, the collection of 

the debt is waived. The collection of the debt is only waived 1) to the extent that 

collection of the debt would result in a reduction of the amount received by the 

spouse or child and 2) only until the death of the surviving spouse, or the blind or 

disabled child, or until the minor child reaches the age of 21. Upon the death of 

the spouse or disabled child or the minor child reaching the age of 21, the debt is 

then collectible to the extent that the spouse or child received assets from the 

deceased medical assistance recipient.  

Often, inquiries are received as to whether the medical assistance “lien” 

will affect the transfer of real estate. Other states routinely provide for liens to be 

placed on real estate, but Iowa has not adopted this approach. Heirs may 

consent to a lien against the property to confirm and clarify the IDHS’s position 

as to the heirs in the future, but ordinarily, there is no real estate lien for a 

medical assistance debt. The real estate may be sold during this period when the 

collection of the debt is waived. In fact, real estate is often sold to pay for the 

care of the spouse or disabled child. There is no estate recovery during the 

lifetime of the surviving spouse or disabled child provided all of the decedent’s 

assets went to those persons.  
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2. Waiver for undue hardship – 249A.53(2)(a)(2) 

To be eligible for an undue hardship waiver, the heir or beneficiary must 

receive assets from the estate, and have 1) an income level of less than 200% of 

the poverty level; 2) less than $10,000 in resources, not including the house; and 

3) the application of estate recovery would deprive the person of food, shelter, 

clothing, or medical care such that life or health would be endangered. See 441 

IAC 75.28(7)(g)(2). The most frequent application of this section is when the sale 

of a house passing solely to a son or daughter of a deceased medical assistance 

recipient will deny that person of a place to live. The undue hardship waiver 

applies when the above-described waivers for a spouse or child do not apply. 

Collection of the debt returns at the time of the waiver recipient’s death (just as in 

the waiver for a spouse or disabled child) or when the waiver recipient no longer 

meets the undue hardship criteria.  

If a waiver is approved by IDHS, the files are placed in a separate location 

until the death of the surviving spouse, disabled or blind child, or hardship waiver 

recipient, or if the hardship waiver recipient no longer meets the hardship waiver 

guidelines. Information regarding the assets received by a waiver recipient may 

reduce the amount of the debt collected when the waiver expires, so it is 

important to provide that information at the time of the waiver.  

There is no interest on waived debts during the time of the waiver period 

as interest commences six months after the debt comes due. See 249A.53(2)(e). 

 

C. Probate Assets 
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Medical assistance recipients generally must have less than a certain 

amount of assets to be eligible for assistance. These assets are then determined 

to be exempt for eligibility purposes, but at death these exemptions are no longer 

available, and so they become subject to recovery. The most common types of 

assets are the funds in bank accounts, excess burial trust funds, and real estate.  

If there is no real estate, there is usually no probate estate opened.  

The Estate Recovery Program must analyze the assets of the decedent as 

if a snapshot was taken of net worth at the time of death. There is no five-year 

look back for estate recovery. However, if the Estate Recovery Program identifies 

an inter vivos transfer that appears to be improper, a referral can be made to the 

Economic Divestiture Unit of the Iowa Department of Inspections and Appeals, 

which is part of a federally mandated Medicaid Fraud Control Unit (MFCU). 

1. Bank Accounts – Most medical assistance recipients are allowed to 

have a bank account of no more than $2,000. This is often the only remaining 

asset of the recipient. For example, if a burial fund is used to pay for funeral and 

burial expenses, and there are no other higher priority expenses, the remaining 

amounts in the bank account are then paid to IDHS through the Estate Recovery 

Program by one of the following: a joint account holder whose name is on the 

account for convenience; an affidavit pursuant to 633.356(3) or 633.356(8)(b); or 

through a probate of the estate along with other assets. A bank account with a 

pay-on-death clause may transfer to another person as a joint bank account 

does, but the funds remain subject to the medical assistance debt as these funds 

were an asset of the recipient at the time of death pursuant to 249A.53(2)(c). 
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Occasionally, memorial money will be placed in a bank account. Heirs of a 

decedent may receive money as a memorial to pay for the funeral, luncheon 

expenses, or other items in memoriam of the decedent. Since these funds are 

not an asset of the decedent at the time of death, but rather given to the family 

after death, the estate does not have an interest in these funds at the time of 

death. There is no obligation to pay memorial funds to reimburse the debt. The 

family may pay expenses out of the decedent’s bank account until no further 

funds remain for the Estate Recovery Program, and then use memorial money if 

necessary. The family may keep memorial money, as it is not a recoverable 

asset for estate recovery.  

2. Excess burial funds -- Often a recipient will have a non-guaranteed 

irrevocable burial trust fund at the time of death. This includes burial trusts 

funded by annuities or insurance. Pursuant to 523A.303, the “Seller,” which is 

generally the funeral home, must provide notice to the Director of IDHS if funds 

remain in the trust account after payment of reasonable funeral expenses. Since 

IDHS automatically forwards these notices to the Estate Recovery Program, it is 

preferable to forward these notices directly to the Estate Recovery Program. This 

can be done online at the website indicated on the cover sheet to this Outline. If 

a probate estate is not opened, the seller must remit the excess funds to the 

Estate Recovery Program up to the amount of the claim of medical assistance.  

The seller may retain up to $50.00 for administering these funds, and 

should forward the remaining funds to the Estate Recovery Program after 

receiving confirmation that a debt is due. This confirmation must be made within 
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60 days of the notice to the Estate Recovery Program, or the seller may disburse 

the funds to the next of kin. Section 523A.303 protects the seller from liability if 

the funds are disbursed to the next of kin pursuant to this Section. However, the 

funds are still an asset of the estate and may be recovered from next of kin 

pursuant to 249A.53(2). 

3. Real estate -- All assets of the estate of a medical assistance recipient 

are subject to probate in accordance with 249A.53(2)(d), but the amount of 

remaining assets often do not justify opening an estate. A probate estate is 

generally opened to transfer real estate when the deceased medical assistance 

recipient has title to, or an interest in, real estate at the time of death, and there 

are no other surviving owners.  Most probate cases in which there is an estate 

recovery claim can be probated pursuant to the Small Estate Chapter, which is 

Iowa Code Chapter 635, as estate assets are generally less than $100,000. This 

chapter provides slightly better fee provisions for executors and attorneys than 

Iowa Code 633. See 635.8(3). 

 4. Household goods and personal effects – All personal property is 

recoverable pursuant to 249A.53(2)(c). However, the value of the remaining 

items often does not justify the costs of the sale of this property. While the value 

of these items is recoverable, the personal representative is responsible to value 

these items just as if a probate estate was opened and there was no medical 

assistance debt. 

5. Litigation – Most litigation involving a Medicaid recipient’s claims 

against third parties is within the provisions of 249A.54 for living recipients, and 
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not 249A.53(2). The proceeds of any settlement or judgment are distributed 

pursuant to 249A.54(5) and not in accordance with normal subrogation rules.  

The term “subrogation” was deleted from 249A.54 apparently in response to Hill 

v. State, Department of Human Services, 493 N.W. 2nd 803 (Iowa 1992), and 

replaced with the word “lien” for pre-death recoveries. 

If, however, the Medicaid recipient dies and meets the qualifications for 

estate recovery as stated above, the estate recovery provisions of 249A.53(2) 

and 633.425(7) will apply if the estate of the recipient has an interest in 

recovering in the litigation. This includes when a decedent has a pending action 

for personal injuries pursuant to 147.136 for medical negligence, to the extent 

that the collection of the damages must be paid to the estate. Then these assets, 

like other litigation assets, are recoverable for payment of the medical assistance 

debt pursuant to 633.425(7) before payment to heirs or beneficiaries.  

If the wrongful death statute as found in 633.336 is applicable and there is 

a surviving spouse, child, or parent, the recoverable medical assistance from the 

litigation is reduced to the amount of medical assistance related to the injury and 

provided between the time of the injury and the date of death. However, if there 

is no surviving spouse, parent, or child, the assets are distributed as personal 

property of the estate. A wrongful death action is subject to recovery of Medicaid 

related to the injury, even if the person may not qualify for estate recovery by 

being over 55 or residing in long term care. In Estate of Clark, Filed October 5, 

2011, Unreported Decision, (Iowa Court App.), the Court held that the case was 
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not ripe for review where the Plaintiff had not yet proven any damages or liability 

against the alleged wrongdoer long term care facility.   

D. Expanded Probate Assets 

Assets of the estate for purposes of estate recovery are defined as “any 

real property, personal property, or other asset in which the recipient, spouse, or 

child had any legal title or interest at the time of the recipient’s, spouse’s, or 

child’s death.” See 249A.53(2)(c), which was adopted in Iowa to implement 42 

U.S.C. 1396p(b)(4)(B). These expanded probate assets are subject to probate 

pursuant to 249A.53(2)(d). The reference to the spouse or child in this section 

pertains to the collection of debts that have returned after a waiver. 

1. Jointly held property – Section 249A.53(2)(c) specifically includes jointly 

held property as an asset of an estate for the purposes of the recovery of the 

medical assistance debt. In Estate of Serovy 711 N.W. 2nd 290 (Iowa 2006), the 

Court held that a deceased recipient’s one-third jointly held interest in a home 

was subject to probate and could be sold to pay the medical assistance debt. 

The Court required a partition action or a buyout figure to settle the claim, rather 

than allowing the sale of the entire house within the estate proceedings.  

In Estate of Kirk, 591 N.W. 2nd 630 (Iowa 1999), the Court held that as to 

the jointly held property in the case, the executor could not disclaim the 

recipient’s proportional interest, which must become part of his or her estate. The 

only interest available for the recipient to disclaim was the accretive interest that 

would have passed to her upon the predeceased spouse’s death. The Court held 
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that a disclaimer only applies to property that passes upon death to the 

disclaimant, not to property owned by the disclaimant prior to the death.  

The court further held in Kirk that the Iowa Code disclaimer provisions in 

633.704 (now in Chapter 633E) can be used to frustrate the collection of 

Medicaid claims, since a disclaimer is merely viewed as a refusal to accept 

property from another. The Kirk case and disclaimers do not apply to eligibility 

issues as the Iowa Code was amended subsequent to Kirk, which limited the 

case’s potential applicability. See 633E.15, and 249A.3(11)(c).  

In Estate of Lovan, Filed 2/23/2011, Unreported Decision (Iowa App 

2011), the Court upheld the District Court’s conclusion that there was not clear 

and convincing evidence to overcome the presumption that the medical 

assistance recipient and her son held equal interests in property, which was held 

as tenants in common.    

2. Life Estates – Another real estate issue is a decedent’s interest in a life 

estate. A life estate interest owned by a person at the time of death is 

recoverable pursuant to both 249A.53(2)(c) and 42 U.S.C. Section 

1396p(b)(4)(B). Congress intended the definition of “estate” to be broader under 

42 U.S.C. Section 1396p than common law definitions and therefore non-probate 

transfers of assets on death are subject to estate recovery.  

Section 249A.53(2)(c) was amended on April 5, 2002, to include “retained 

life estates” as a specific type of asset that is recoverable, and a definition is 

provided for retained life estates in 249A.2(11) that includes property that was 
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previously owned by a spouse of the recipient. If the life estate interest is not 

“retained” as defined in 249A.2(11), then there is no recovery from that interest.  

In Estate of Laughead, 696 N.W.2d 312 (Iowa 2005), the Court held that a 

life estate may be included in the probate estate of a deceased medical 

assistance recipient, and that the estate is therefore liable for the payment of the 

medical assistance debt from the value of the life estate. The Court also found 

that “the phrase ‘at the time of death’ means the time immediately before the 

Medicaid recipient’s death”.   

IDHS allows the Estate Recovery Program to use the Iowa Department of 

Revenue life estate remainder mortality table to determine the value of the life 

estate for deaths after April 5, 2002, and this table was revised effective July 1, 

2004. However, for eligibility considerations, IDHS uses the federal life estate 

remainder tables. All three tables can be found on the Estate Recovery website: 

www.iowa-estates.com. 

Often, if the recipient has a “retained life estate” at the time of death, the 

real estate must be sold or the remaindermen must pay the value of the life 

estate before they can obtain clear title to the property. Also, depending on the 

date and circumstances surrounding the transfer, the entire value of the real 

estate may be recoverable if the transfer was within five years prior to eligibility 

for medical assistance. See 249F.2(2). 

If, for example, the recipient owns the real estate at the time of death, but 

the will grants the spouse a life estate with a remainder interest to their children, 

the entire value of the property is a recoverable asset. The life estate portion is 

http://www.iowa-estates.com/
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waived from the collection of the medical assistance pursuant to 249A.53(2)(a)(1) 

for the lifetime of the spouse. The remainder interest is recoverable from the 

estate of the recipient at the time of the recipient’s death, and the waiver of 

collection only defers the time for payment. The property may be sold and 

apportioned according to the table, or the spouse may reside in the premises, as 

long as the interest of IDHS is protected so that when the spouse passes away, 

then the entire property can be used to repay the debt.  

In Estate of Jones, Filed 8/6/2009, WL 2424579 (Iowa App. 2009) the 

estate did not dispute that a life estate interest was subject to the medical 

assistance debt pursuant to Section 249A.53(2)(c), but the attorney requested 

fees based on a percentage of the entire real estate value instead of the life 

estate interest. The Court of Appeals held that it was proper to use the entire real 

estate value as the maximum amount of fees, but that the burden of showing the 

services rendered and value thereof rested upon the persons claiming those 

fees. Subsequently, the attorney provided an itemized statement of fees. 

In Estate of Escher, Filed 4/8/2010, Unreported Decision (Iowa App 2010), 

the deceased medical assistance recipient had entered into a real estate contract 

within a year of her death to sell her home to her sister-in-law and retain a life 

estate. She also left the home in her will to her sister-in-law, who also filed a 

claim alleging that she had provided care to the decedent. The sister-in-law 

argued that either by virtue of the contract, the will, or the care she provided, she 

should have a priority over the medical assistance claim. The Court rejected 

these arguments and upheld the priority of the medical assistance claim.  
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3. Trusts – Interests in trusts are specifically included as an asset for 

Estate Recovery in 249A.53(2)(c). Generally, a pure discretionary trust in which 

the recipient has no interest at the time of death will not be subject to Estate 

Recovery. Also, a trust that provides for only the net income to be paid to the 

recipient will only be recoverable to the extent of the net income to which the 

recipient was entitled. However, a trust that provides for the support of a 

recipient, as well as any other “interests in trusts” of the Medicaid recipient will be 

subject to repayment of the medical assistance debt.  

In certain trusts, there is an element of discretion drafted into the terms of 

a support trust. In In re Barkema Trust, 690 N.W. 2d 50 (Iowa 2004), the Court 

held that if the recipient had an interest in a trust, pursuant to 249A.53(2)(c), then 

there is recovery to the extent of the recipient’s interest in the trust. See also 

Estate of Gist, 763 N.W. 2d 561 (Iowa 2009), where the Court held that the funds 

in a spendthrift trust can be recovered for the reimbursement of the medical 

assistance debt as medical assistance is a necessary expense. This principle 

has been codified in 633A.2302(3)(a). See also Trust of Kinsel, Filed 2/10/2010, 

WL 446551, (Iowa App. 2010) addressing the potential impact of 633A.4702 on a 

trust that has both support and discretion. Also, in Estate of Roth, Filed 

12/22/2010, Unreported Decision (Iowa App 2010), the Court held that the funds 

set aside for the care of a spouse must be used to reimburse a medical 

assistance claim despite there also being discretion in the trustee to make 

distributions. Further, in Estate of Melby, 841 N.W. 2d 867 (Iowa 2014) the Court 
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held that the intent of the trustors to pay their indebtedness must include the 

medical assistance debt owed to IDHS. 

4. Annuities, POD’s, TOD’s, IRA’s, IPERS, etc.– An annuity is not life 

insurance but is rather an investment to create income by payments over fixed 

intervals of time. Although there may be a “beneficiary” designation, the 

“beneficiary” is not entitled to the funds if there is an outstanding medical 

assistance debt and the deceased recipient had an interest in the funds at the 

moment before death. An annuity may be assigned to IDHS and received by the 

Estate Recovery Program or a commuted value may be used for reimbursement 

of medical assistance. The funds in an annuity are subject to the medical 

assistance debt just as a bank account or other investment. Medicaid compliant 

annuities should have IDHS named as the beneficiary, or in the second position 

after a spouse, pursuant to the Deficit Reduction Act of 2005, codified at 42 USC 

1396p(c)(1)(F) and (G) and 42 USC 1396p(e). 

A pay-on-death clause does not alter the status of these funds since an 

investment is an asset of the recipient at the time of death pursuant to 

249A.53(2)(c) and subject to probate pursuant to 249A.53(2)(d). These same 

principles apply to other accounts with a beneficiary designation such as pay-on-

death accounts, transfer on death accounts, individual retirement accounts and 

IPERS death benefits. To the extent that the recipient had an interest in these 

funds at the moment before death, they are subject to reimbursement of the 

medical assistance debt. 
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5. Life insurance – Life insurance policies are typically not property of the 

estate of a decedent pursuant to 633.5. Life insurance benefits payable to a 

named beneficiary and are neither property of the estate nor recoverable in most 

circumstances. Life insurance is generally not recoverable because it is a 

contract based on risk and there is little or no cash value at the moment before 

death. However, the funds are recoverable if the policy is assigned or made 

payable to a funeral home pursuant to 523A.303; if the deceased recipient was 

the beneficiary (not the insured); or if the policy was not reported to IDHS when 

obtaining eligibility, and would have made the person ineligible. 

E.  Expenses 

 1. Higher priority expenses -- Regardless of whether a probate estate is 

opened, the Estate Recovery Program must use 633.425 to determine the 

distribution of the assets, as this section is incorporated by reference in Section 

249A.53(2)(f)(2). In Vandewalker v. Lau, 581 N.W. 2d 644, (Iowa 1998), the Iowa 

Supreme Court held that the property of an estate must be distributed in 

accordance with 633.425. If the claim does not have a higher priority, it cannot be 

paid before the medical assistance debt. 

a. Court costs and costs of administration fees have top priority, see 

633.425(1) and 633.425(2). Costs of administration include attorney’s fees and 

executor’s fees, as in Iowa Code 633.197 et.seq. and 635.8. These may also 

include the expenses of preparing and selling real estate or other property, 

including property taxes. 
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 b. Funeral and burial expenses have the next priority at 633.425(3) and 

typically include all services provided by the funeral home and the costs of burial 

as long as the costs are reasonable. Higher priority funeral expenses may 

include a luncheon; phone calls or postage for notification of death; honorariums 

for the priest or pastor, organist, or other music; and a burial marker. See the 

definitions of “Cemetery merchandise” “Funeral merchandise” and “Funeral 

services” in 523A.102. Travel expenses for family members are not allowed as a 

higher priority expense, nor are donations to charities. 

c. Federal debts and taxes have the next priority at 633.425(4) and state 

taxes are at 633.425(6). Federal debts may include a loan backed by a federal 

agency for improvements to a property; a Medicare subrogation claim; or the 

federal income taxes on the proceeds of an annuity if they were inadvertently 

paid to a beneficiary prior to the payment of the medical assistance debt.  

d. Reasonable and necessary medical and hospital expenses of the last 

illness are at 633.425(5). Only expenses of the last illness are allowed by statute, 

and the personal representative has the duty to determine whether the medical 

expenses are of last illness. Caregiving by relatives is not a medical or hospital 

expense and should not be paid before the medical assistance debt. See Long v 

Northup 279 NW 104 (Iowa 1938).  

The medical assistance debt is at 633.425(7), ahead of labor claims at 

633.425(8), child support at 633.425(9) and other allowed claims at 633.425(10).  

  2. Bankruptcy Issues – Occasionally, the executor, heirs, or beneficiaries 

of a deceased medical assistance recipient will claim that the filing of a 
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bankruptcy petition will cut off the claims of a decedent prior to the time the 

bankruptcy was filed. In other words, the bankrupt debtor’s heirs claim that the 

bankruptcy will discharge the medical assistance debt. However, bankruptcy 

courts have held that since the medical assistance debt does not come due until 

the death of the decedent, the debt is necessarily a post-petition debt, so the 

bankruptcy filing does not discharge a medical assistance debt.  

F. Other Provisions 

 1. Interest -- Interest on a medical assistance debt accrues from six 

months after the date of death at the same rate as interest on judgments 

pursuant to 249A.53(2)(e), which incorporates by reference 535.3. The rate is 

variable at the State Court Administrator’s published rates plus two percent. This 

rate is set six months after the date of death or after a waiver expires. This is the 

same rate as if a judgment was entered in a personal injury case. See 668.13(3). 

 2. Reporting and referrals – Personal representatives and long-term care 

facilities are responsible for reporting deaths to IDHS within ten days of the date 

of death in accordance with 249A.53(2)(f)(1), which will then forward this 

information to the Estate Recovery Program.  

 3. Liability – In accordance with 249A.53(2)(f)(2), if a distribution is made 

prior to the payment of obligations pursuant to 633.425 from the estate of the 

decedent, whether that estate is probated or not, the personal representative or 

executor may be held personally liable. “Executor” is defined as in 633.3 and 

“personal representative” is defined in 249A.53(2)(f)(3) as a person who filed a 

medical assistance application on behalf of the recipient or who manages the 
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financial affairs of the recipient.  Liability is for the amount of medical assistance 

paid on behalf of the recipient to the full value of any property belonging to the 

estate that was under the control of the personal representative or executor.  

 

III.    Estate Recovery Procedure 

A. Referral process  

There are consistently over 800 Title XIX recipients or former recipients 

that die every month in Iowa that are subject to estate recovery. Many of the 

referrals of these deceased persons are received by letter, fax, phone, or email. 

Some are received through the estate recovery website: www.iowa-estates.com. 

A list of deceased recipients is also received monthly from IDHS after the deaths 

are reported to the Central Office from the county offices. Data is also used from 

state and national vital statistics records and matched against Medicaid eligibility 

files. Notification to the personal representatives may be six to eight weeks after 

death under the automated processes. Direct referrals from attorneys, family 

members, funeral homes, and other entities are encouraged to expedite the 

estate recovery process. 

When writing or calling, the Estate Recovery Program should be advised 

of the name of the decedent, the date of death, the date of birth, and the social 

security number. Information regarding the spouse must be provided to verify 

whether there is any debt for a predeceased spouse, or if there is a surviving 

spouse, or if the decedent was divorced or never married at the time of death.  
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Often discovering the name of the person who is winding up the affairs of 

the recipient is more difficult than identifying a deceased recipient. Sometimes, 

this information can only be found in the will. The computer generated lists from 

the IDHS and from Vital Statistics do not always have the proper contact person. 

Consequently, letters are occasionally sent to nursing homes, disinterested heirs, 

or payees that have no further responsibilities in the matter. Direct referrals from 

attorneys or personal representatives can be very helpful to prevent delays in 

processing these cases. When inherited funds are spent and then must be 

repaid, the heirs often become upset that they received the funds in the first 

place. So, notifying the Estate Recovery Program directly of the death will move 

the process along more efficiently. 

B. History process and Initial Contact to Representative  

When a name, birth date, date of death, and social security number are 

referred to the estate recovery office, the balance due for medical assistance is 

obtained. The history report generally shows a complete list of all medical 

assistance payments for services that were paid on the recipient’s behalf since 

July 1, 1994. If the recipient turned 55 years of age after July 1, 1994, and they 

were not in a long-term care facility before they turned 55, the report should 

include all medical assistance provided on and after their 55th birthday. If the 

recipient entered a facility before age 55 and could not reasonably have been 

expected to return home, the report should show medical assistance provided 

from that date forward. An additional separate report, known as the buy-in report, 
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is obtained if the medical assistance program paid Medicare premiums on behalf 

of the recipient.  

Letters to attorneys and representatives include general information on 

estate recovery and a response form, but generally do not contain the history 

report. These are provided upon request. If a Probate Notice is received, which is 

now required in all probate estates pursuant to 633.231, 633.304A, and 635.13, a 

claim will be filed rather than sending a letter and a form. 

Medical assistance providers may submit claims up to one year after the 

provision of medical assistance. Payment to the providers may be made within 

30 days after submission of the claim. Full, final medical assistance history 

reports and the final amounts due therefore may not be available for thirteen 

months after the date of death. However, since there is a strong desire by 

families, funeral homes, attorneys, and others to wind up the affairs of a 

decedent, an initial amount is sent typically within a few weeks of the referral. If 

assets exceed the amount of the claim, a final amount is provided when the 

assets are ready to be distributed. IDHS allows the Estate Recovery Program to 

obtain a report and consider it final, provided the report is run at least four 

months after death. 

C. Probate Notice and Probate Process 

In accordance with Iowa Code 633.231 and 633.304A, effective July 1, 

2010, the attorney probating the estate “shall” send a Notice of Probate by 

electronic transmission on a form approved by the Iowa Department of Human 

Services to the Estate Recovery Program. The small estate chapter also requires 
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a notice pursuant to these sections in Iowa Code 635.13. Iowa Code 633.410 

provides that the medical assistance debt may be time barred after six months of 

sending notice by electronic transmission on the designated forms to the Estate 

Recovery Program, if a claim has not been filed and the proper notice was given.  

In Estate of Scrimsher, 728 N.W. 2d 852 (Iowa Ct. App. 2007), the Court held 

that under the previous statute, notice was required by both publication and 

service of notice by ordinary mail before a claim could be barred as untimely. 

Claims are generally filed as soon as practicable after a probate notice is 

received. However, as explained above, since medical providers often submit 

claims after death to be paid by the medical assistance program, the Estate 

Recovery Program must wait at least four months after the date of death to 

obtain an amount that it can consider as a final amount. Generally, a final amount 

is not necessary if the debt is much larger than the remaining assets. However, if 

there are sufficient assets to pay the debt, attorneys and executors should only 

make payment after they have received a final payoff amount.   

If a notice of disallowance is filed, a hearing will be requested on the claim 

if assets remain to pay the claim. A disallowance of the claim is unnecessary if 

there are no assets, or insufficient assets, to pay the claim in full. 

D. Deposit Process  

After the initial letter, cases are reviewed periodically and follow-up efforts 

are made if the Estate Recovery office receives inadequate information or no 

response. Checks should be made payable to “Iowa Department of Human 

Services”. Checks are deposited in an Iowa bank account upon receipt and proof 
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that there is a claim due for the recipient. All payments are acknowledged with a 

letter. All of the deposited funds are placed in an account of the Iowa Medicaid 

Enterprise for payment of future medical assistance benefits.  

 

IV.   Special Needs Trusts and Miller Trusts 

Medical Assistance Special Needs Trusts and Medical Assistance Income 

Trusts (also known as MAIT’s or Miller Trusts) are trusts to provide medical care 

and obtain Medicaid eligibility for a person who would not be eligible if the funds 

in the special needs trust or the individual’s income were considered in the 

eligibility determination. The funds remaining in these types of trusts are paid to 

IDHS at the time of death, after certain other medical and administrative 

expenses, pursuant to 633C.2 and 633C.3, as IDHS is the residual beneficiary of 

the trusts. For this reason, these types of trusts are often called “payback trusts.” 

Medical Assistance Special Needs Trusts are defined in 42 USC 

1396p(d)(4)(A). Also included in the definition of Special Needs Trusts in Iowa 

Code 633C.1(7) is a type of medical assistance special needs trust where the 

trustee is a non-profit corporation as defined in 42 USC 1396p(d)(4)(C), and 

known as a “pooled trust”.  

The term Miller Trust was derived the federal case of Miller v. Ibarra, 746 

F. Supp. 19 (Co. 1990). The holding has since been codified in 42 USC 

1396p(d)(4)(B). If a person has too much income to qualify for Medicaid, but has 

less income than necessary to pay for long term care, then a medical assistance 
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income trust can be set up for that person. The creation of the trust keeps the 

trust funds from being counted for Medicaid eligibility. 

The Estate Recovery Program is under contract with IDHS, to recover the 

residual amount in these trusts upon termination of the trusts although the debt 

may not fall within the definition of estate recovery pursuant to 249A.53(2). The 

Estate Recovery Program recovers these funds because the trusts are 

terminated typically at the time of the death of a medical assistance recipient, 

and IDHS is the beneficiary.  

The primary difference between the assets from MAIT or Special Needs 

Trust and other recoverable assets is that since IDHS is the residual beneficiary 

of these trusts, the funds are not subject to any waivers or higher priority debts. 

The funds are payable in accordance with the terms of the trust and not in 

accordance with the probate code or the estate recovery statute. Occasionally, a 

trust is terminated before death, and the Estate Recovery Program will also 

collect the funds for IDHS as residual beneficiary in those cases. 

IDHS established the Medicaid Trust Program in 2012 to approve and 

monitor Medicaid payback trusts. Annual reports are required from these trusts to 

confirm that they are being administered pursuant to Iowa Code 633C. The 

Medicaid Trust Program has a website: www.Iowa-MedicaidTrusts.com . This 

program is operated with the same personnel as the Estate Recovery Program 

and from the same office, and uses a PO Box of 36565, Des Moines IA 50315. 

 

http://www.iowa-medicaidtrusts.com/
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Conclusion 

The Estate Recovery Program engages in public awareness programs by 

distributing brochures, speaking to organizations regarding the program, and 

through a web site. Questions or comments are always welcome regarding the 

administration of the program. 
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Hugh Grady
ILAP Executive Director

 Some facts about the profession

 What exactly is an impaired lawyer?

 Correlations between lawyer impairment and 
disciplinary chaos

 Golden Rules
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Impact on the Person

 Published in February 2016 Journal of Addiction Medicine

 12,825 licensed employed attorneys & judges

 Males 53.4%

 Females 46.5%
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 20.6 % scored at a level consistent 
with problematic   drinking-Using 
Audit 10 = problem behaviors and 
levels of use
◦ Problematic drinking = hazardous drinking and 

possible dependence
◦ More males (25.1%) than females (15.5%) among 

lawyers
 Using the Audit 3 = levels of use
◦ Physicians 15% problematic drinking
◦ Lawyers  36.4%
◦ More females than males among lawyers

 Position in the field
◦ Higher scores for those working in private firms

 22.6% felt their use of alcohol or 
substances was a problem sometime 
during their lives

 27.6% reported problematic use prior 
to law school

 14.2% reported problematic use 
started during law school

 14.5% reported problematic use 
started more than 15 years after law 
school.
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 Low rates of abuse = 76%
 Intermediate = 20.9%
 Substantial = 3.0%
 Severe = .01%

 Depression 28% 
 Males higher levels of depression 
than females
◦ Same inverse relationship
◦ Rates decreases as age increased
◦ Junior positions = higher rates
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 Anxiety 19%
◦ Females higher than males

 Stress 23%
 Higher scores on Audit 

correlated with higher scores on 
the DASS

 DASS scores deceased as age 
and years in the field increased-
similar to Audit

Anxiety 61%
Depression 45.7%
 Social Anxiety 16.1%
ADHD 16.1%
 Panic Disorder 8.0%
 Bipolar Disorder 2.4%



6

 11.5% reported suicidal thoughts 
during their career

 2.9% reported self injurious 
behaviors

 0.7% reported at least one suicide 
attempt

 Not wanting others to find 
out they needed help-Stigma

 Concerns regarding privacy 
or confidentiality

No one 
can know
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 Routinely arrives late or leaves early

 Regularly returns late from or fails to return from lunch

 Fails to keep scheduled appointments

 Fails to appear at depositions or court hearings

 Decreased productivity

 Has frequent sick days and unexplained absences
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 Procrastinates, pattern of missed deadlines

 Neglects prompt processing of mail or timely return of calls

 Decline of productivity

 Quality of work declines

 Overreacts to criticism, shifts blame to others, withdraws

 Smells of ETOH in office or during court appearances

 Client complaints

 Co-mingles or “borrows” client funds



9

 Gradual deterioration of personal appearance/hygiene/health

 Loses control at social gatherings or where professional 
decorum is expected

 Distorts the truth, is dishonest

 OMVI, public intoxication arrest or possession of illegal drug

 Poor time management, failure to timely file tax payments

 Pattern of family crisis

 Pattern of mood swings
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 A lawyers work must be controlled so that each 
matter can be handled competently.

 Perhaps no professional shortcoming is more 
widely resented than procrastination.

 Reasonable efforts to expedite litigation

 Consistent with interests of client

 Dilatory practices bring the administration of 
justice into disrepute

 Realizing financial or other benefit from 
otherwise improper delay in litigation is not a 
legitimate interest of the client
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 A lawyer shall not knowingly make a false 
statement of fact or law to a tribunal.

 Or fail to correct a false statement of 
material fact or law previously made.

 Reasonable efforts to ensure compliance 
with Rules of Professional Conduct

 Knowledge and ratification of specific 
conduct

 Failure to take remedial action
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 Knowledge requires reporting when one 
lawyer has knowledge of another

 Judges

 Iowa Lawyers Assistance Program exception

 Confidentiality

 Alcohol or Drug abuse or dependence

 Gambling or other addictions

 Depression or other mental illness

 General sense of imbalance which decreases 
intrinsic motivation-may lead to the above

 Lack of purpose or connectedness 
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“They didn’t teach us in law school that 
people are crazy!”

 Georgetown Journal of Legal Ethics 2001 
cited depression as a significant factor in 
lawyer discipline

 Louisiana study found 80% of their Client 
Protection Fund cases involved addictions 
including gambling.
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1. Behave yourself
2. Answer the phone
3. Return your phone calls
4. Pay your bills
5. Hands off clients money
6. Tell the truth
7. Admit ignorance
8. Be honorable
9. Defend the honor of your 

fellow attorneys
10. Be gracious and thoughtful

11. Value the time of your fellow 
attorneys

12. Give straight answers
13. Avoid the need to go to court
14. Think first
15. Define your goals
16. There is no such thing as 

billing 3000 hours a year
17. Tell your clients how to 

behave
18. Solve problems – don't 

become one
19. Have ideals you believe in
20. Call your mother
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I. CIVIL LITIGATION AND PROCEDURE 
 

A. Jurisdiction 
 
  1. Spokeo, Inc. v. Robins, __ U.S.    , 136 S. Ct. 1540 (2016). To establish 
Article III standing, a plaintiff must plead facts alleging an injury that is both concrete and 
particularized; thus, a plaintiff alleging a bare procedural violation of the Fair Credit Reporting 
Act must allege some harm arising from the violation. 
 
  2. Merrill Lynch v. Manning, __ U.S. __, 136 S. Ct. 1562 (2016). Case was 
properly remanded to state court where plaintiff’s complaint alleged only violations of state 
securities laws; the jurisdictional test established by § 27 of the Securities Exchange Act of 1934, 
which grants federal district courts exclusive jurisdiction “of all suits in equity and actions at law 
brought to enforce any liability or duty created by [the Exchange Act] or the rules or regulations 
thereunder,” is the same as the one used to decide if a case “arises under” a federal law under 28 
U.S.C. § 1331. 
 
  3. Wittman v. Personhuballah,     U.S.    , 136 S. Ct. 1732 (2016).  
Intervenors, who were members of Congress, did not have Article III standing to appeal a 
judgment from a three-judge panel of the district court striking down a congressional 
redistricting plan adopted by the Commonwealth of Virginia, where the intervenors did not 
present any evidence that alternative redistricting plans would impact their chances of reelection. 
 
  4. Hageman v. Barton, 817 F.3d 611 (8th Cir. 2016). Rooker-Feldman 
doctrine did not bar federal jurisdiction over plaintiff’s Fair Debt Collection Practices Act claims 
against attorney who attempted to enforce a Missouri default judgment against plaintiff in 
Illinois courts because plaintiff was not seeking relief from the judgment or garnishment 
proceedings but alleged statutory violations and sought statutory penalties for attorney’s conduct 
in obtaining the judgment and garnishment order.  
 
  5. Wong v. Minn. Dep’t of Human Servs., 820 F.3d 922 (8th Cir. 2016). In 
lawsuit seeking review of a state agency determination, alleging violations of the ADA and 
Rehabilitation Act, and asserting due process and equal protection claims under § 1983 after 
plaintiff was denied “shelter needy” benefits under a Minnesota Supplemental Aid program, 
district court erred in relying on a Minnesota statute concerning state court review to find it 
lacked jurisdiction over the state agency review claims—state statutes cannot limit federal 
jurisdiction.   
 
  6. Mallak v. City of Baxter, 823 F.3d 441 (8th Cir. 2016). Interlocutory 
appeal from partial denial of motion for summary judgment dismissed for lack of jurisdiction 
where the appellants’ entitlement to sovereign immunity would turn on the resolution of factual 
questions not yet decided by the district court. 
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  7. Nucor Steel-Ark. v. Big River Steel, LLC,    F.3d    , 2016 WL 
3184491 (8th Cir. 6/8/2016). Court lacked subject-matter jurisdiction over citizen-suit claims 
under the Clean Air Act by plaintiff steel mill operators against competitor, in which plaintiffs 
challenged the validity of competitor’s construction permit. Plaintiffs failed to allege the 
competitor had engaged in repeated or ongoing violations and the circuit refused to construe 42 
U.S.C. § 7475(a) as setting forth requirements in addition to those needed to obtain a permit. 
 
  8. Automated Matching Sys. Exch., LLC v. SEC,     F.3d    , 2016 WL 
3383870 (8th Cir. 6/20/2016). District court lacked jurisdiction over plaintiff’s declaratory 
judgment action seeking to compel the SEC to grant its application for a limited transaction 
volume exemption from registration as a national securities exchange under 15 U.S.C. § 78e as 
the Act clearly placed the venue for review directly with the courts of appeals.  
 
  9. Doe v. McCulloch,     F.3d    , 2016 WL 3383727 (8th Cir. 
6/20/2016). In declaratory judgment action involving grand juror’s First Amendment challenge 
to Missouri law preventing grand jurors from discussing their experience on grand juries, district 
court erred in applying Burford abstention, but it could exercise Pullman abstention until the 
parties litigated the state-law question in the Missouri state courts. 
 
  10. Schaefer v. Putnam,     F.3d    , 2016 WL 3568064 (8th Cir. 
7/1/2016). Plaintiffs’ legal malpractice claims were barred by res judicata (claim preclusion) and 
collateral estoppel (issue preclusion) as plaintiffs had previously brought state negligence claims 
against their attorney, which resulted in a jury verdict in favor of the attorney. 
 
  11. United States ex rel. Fields v. Bi-State Dev. Agency,     F.3d   , 2016 
WL 3743094 (8th Cir. 7/13/2016). Eighth Circuit lacked jurisdiction over state-agency 
defendant’s Eleventh Amendment sovereign immunity argument as the issue was not raised in its 
summary judgment motion, which had been denied by the district court. The agency had argued 
it was not a person for purposes of the False Claims Act in the district court, a statutory question 
which could not be decided on interlocutory appeal.  
 
  12. Pudlowski v. The St. Louis Rams, LLC,     F.3d    , 2016 WL 3902660 
(8th Cir. 7/19/2016). District court abused its discretion and should have considered 
post-removal affidavits submitted in support of diversity jurisdiction in determining whether 
removed class action case should be remanded to state court. Defendants did not have to submit 
evidence in support of removal with their notice of removal. 
 
  13. Missourians for Fiscal Accountability v. Klahr,     F.3d    , 2016 WL 
4056057 (8th Cir. 7/29/2016). The self-censorship/First Amendment claims of a campaign 
committee formed less than 30 days before a general election in 2014 in violation of Missouri 
law were ripe for consideration—plaintiff presented evidence of fees that the state had imposed 
on other campaign committees for violation of the statute.  
  



5 
 

B. Procedure 
 
  1. Dietz v. Bouldin,    U.S.    , 136 S. Ct. 1885 (2016). In a case 
involving trial judge’s recall of jury after realizing error in verdict (all but one juror were still in 
the building), the Supreme Court holds federal district courts have the “limited inherent power” 
to rescind a jury discharge order and recall a civil trial jury after a verdict error is identified 
based on consideration of certain factors to avoid prejudice. The Supreme Court found those 
factors were met in this case and rejects a categorical bar on jury recall after discharge.  
 
  2. Kirtsaeng v. John Wiley & Sons, Inc.,     U.S.    , 136 S. Ct. 1979 
(2016). At the conclusion of a case involving claims under the Copyright Act, 17 U.S.C. § 109, 
the Supreme Court held that district court “should give substantial weight to the objective 
reasonableness of the losing party’s position,” among other factors, in determining whether to 
award attorney fees under § 505 of the Act. 
 
  3. Cuozzo Speed Techs. LLC v. Lee,     U.S.    , 136 S. Ct. 2131 (2016). 
The Supreme Court held that the Patent Office’s decision to institute inter partes review in a 
patent case is not appealable under 35 U.S.C. § 314(d). 
 
  4. Andover Healthcare v. 3M Co., 817 F.3d 621 (8th Cir. 2016). District 
court properly denied plaintiff’s discovery request under 28 U.S.C. § 1782 (which permits court 
to order production of documents for use in foreign proceedings)—defendant from whom 
plaintiff sought production was a defendant in a parallel German infringement suit; German 
court had said it would grant discovery request if necessary; the requested discovery was “highly 
sensitive” and it was uncertain the information would remain confidential; and considerations of 
comity weighed in favor of awaiting the German court’s discovery determination. 
 
  5. IBEW Local 98 Pension Fund v. Best Buy Co., 818 F.3d 775 (8th Cir. 
2016). District court erred in finding defendants had not adequately rebutted the 
fraud-on-the-market presumption at class certification stage in a Rule 10b-5 lawsuit as the 
evidence defendants provided was not only strong but supported by plaintiff’s expert. 
 
  6. Federated Mut. Ins. Co. v. Moody Station, 821 F.3d 973 (8th Cir. 2016). 
Court had subject matter jurisdiction of interpleader action pursuant to Fed. R. Civ. P. 22 and 28 
U.S.C. § 1332 diversity statute as the stakeholder insurance company was diverse as to the 
claimants to the fund and their claim in good faith exceeded $75,000, even though the 
stakeholder disclaimed interest as to a portion of the stake, which would have brought the 
amount in controversy below the $75,000 amount. 
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  7. Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc., 821 F.3d 992 (8th Cir. 
2016). District court should not have denied plaintiff’s attempt to certify a class asserting claims 
under the Telephone Consumer Protection Act (TCPA)—for receipt of unsolicited faxes from 
defendant which did not display an opt-out notice—due to members of the class being 
unascertainable. Fax logs which showed the numbers receiving the faxes in question qualified as 
“objective criteria” which made the recipients ascertainable.   
  
  8. Hubbard v. Midwest Bus Sales, Inc., 823 F.3d 448 (8th Cir. 2016).  
District court’s grant of motion to dismiss on res judicata (claim preclusion) grounds affirmed on 
alternate theory of collateral estoppel (issue preclusion), where the key issues raised by 
plaintiffs/appellants were “actually litigated and determined” in prior state court litigation.  
 
  9. Ebert v. General Mills, Inc., 823 F.3d 472 (8th Cir. 2016).  In case 
involving vapor contamination caused by widespread groundwater contamination in a residential 
neighborhood, the Eighth Circuit reversed the district court’s certification of class action under 
Rule 23 for lack of commonality, where it was clear that individualized questions of liability and 
damages would predominate.  
 
  10. Amplatz v. Country Mut. Ins. Co., 2016 WL 2997598 (8th Cir. 5/25/2016). 
In a lawsuit involving coverage for hail damage to rental properties owned by insured, which 
resulted in an award for exterior damages but none for interior water damage, the Eighth Circuit 
held the district court did not abuse its discretion in excluding portions of plaintiff’s 
supplemental expert reports as a sanction for failing to serve them per the deadlines in the case 
progression order. 
 
  11. Sapp v. City of Brooklyn Park,     F.3d    , 2016 WL 3361467 (8th 
Cir. 6/17/2016). Eighth Circuit construed district court’s dismissal without prejudice of 
plaintiff’s complaint arising under the Driver’s Privacy Protection Act as granting plaintiff leave 
to amend her complaint. Plaintiff’s choice not to amend and instead to request entry of final 
judgment with prejudice on original complaint, then proceeding with appeal without waiting for 
that judgment, required dismissal of the appeal for lack of jurisdiction as no final judgment had 
been entered. 
 
  12. Cottrell v. Duke,     F.3d    , 2016 WL 3947811 (8th Cir. 7/22/2016). 
Shareholder derivative lawsuits were dismissed as the allegations made about the futility of 
shareholders demanding action from the board of Wal-Mart with respect to Wal-Mex 
investigation did not satisfy the requirements of Rule 23.1. There were no particularized facts 
alleged concerning how seven of the fifteen directors might face personal liability: what facts 
they may have known about a prior internal investigation; how they may have learned about the 
investigation.   
  



7 
 

 C. Causes of Action 
 
  1. Simmons v. Himmelreich,     U.S.    , 136 S. Ct. 1843 (2016). 
Inmate’s negligence lawsuit against prison officials was dismissed under the discretionary 
function exception to the Federal Tort Claims Act. His subsequent constitutional tort lawsuit 
against individual BOP employees for the same incident was not precluded by the FTCA’s 
judgment bar provision. The Supreme Court held the judgment bar did not apply to claims that 
were dismissed because they fell within the “Exceptions” section of the FTCA.   
 
  2. Universal Health Servs., Inc. v. United States ex rel Escobar,    U.S. -
___, 136 S. Ct. 1989 (2016). The Supreme Court found the theory of implied false certification 
can serve as a basis for False Claims Act liability when the claim submitter makes specific 
representations about the goods/services billed, but fails to disclose material noncompliance with 
requirements of the contract, statute or regulation. As applied to the case at hand, this ruling 
allowed a qui tam suit to go forward that claimed the death of respondents’ daughter was caused 
by medication prescribed by employees who were not licensed to prescribe medications, which 
resulted in a violation of the FCA because Universal Health submitted reimbursement claims but 
failed to disclose they had not met staff qualifications and licensing requirements for the billed 
services. However, the Supreme Court limited the scope of liability to violations of requirements 
which are material to the government’s payment decision, not just any minor or insubstantial 
noncompliance. 
 
  3. RJR Nabisco, Inc. v. European Cmty.,     U.S.    , 136 S. Ct. 2090 
(2016). Although some of the RICO claims made by the EU and member states against 
American cigarette manufacturer overcame the presumption against extraterritoriality, the lack of 
asserted domestic injury in the United States required dismissal of the RICO claims because 
RICO does not allow recovery for foreign injuries.  
 
  4. DeCoursey v. Am. Gen. Life Ins. Co., 822 F.3d 469 (8th Cir. 2016).  
Insurance policy holder’s claim that insurer owed her interest on an unpaid life insurance policy 
was not brought within the applicable statute of limitations period under Missouri law, where 
insured first received notice that her claim was denied seventeen years prior to bringing suit.  In 
addition, district court erred in granting summary judgment to insured on insurer’s claim for 
restitution, where insurer mistakenly paid her even though the policy had expired. 
 
  5. United States v. Hirani,    F.3d    , 2016 WL 3064743 (8th Cir. 
5/31/2016). In this civil action in which the government sought to revoke defendant’s 
citizenship, the district court correctly granted summary judgment in favor of the government. 
The court could rely on circumstantial evidence, did not err in considering defendant’s use of 
another name in finding he had procured naturalization by willful misrepresentation, and the 
legal Form N-400 was sufficient to show defendant made misrepresentations. 
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  6. United States v. $11,071,188.64,     F.3d    , 2016 WL 3144679 (8th 
Cir. 6/6/2016). The government sought civil forfeiture of funds in banks and brokerage accounts 
on the basis the funds held were proceeds from money-laundered drug trafficking. The corporate 
owner of the accounts, the sole shareholder, and three children of the sole shareholder filed 
claims, asserting innocent owner and other defenses. On summary judgment, the claims were 
dismissed, the corporation’s because it failed to comply with discovery orders to appear for 
depositions (after the court gave it three chances to comply) and the sole shareholder’s because 
she failed to prove her innocent owner defense as she could not prove an ownership interest in 
the funds, which she had transferred to the corporation.  
 
  7. Moore v. Kan. City Public Sch.,     F.3d    , 2016 WL 3629086 (8th 
Cir. 7/7/2016). Plaintiff’s negligent supervision and premises liability claims arising from sexual 
assault of student on school premises did not state claims arising under IDEA—reference to 
plaintiff’s IEP in the complaint was intended to show she was a vulnerable student and she did 
not seek changes or amendments to the IEP. The circuit found no federal jurisdiction existed and 
remanded the case back to state court. 
 
 D. Evidence  
 
  1. Am. Home Assurance Co. v. Greater Omaha Packing Co., Inc., 819 F.3d 
417 (8th Cir. 2016).  Jury verdict in favor of meat patty manufacturer against raw meat supplier 
in E. coli outbreak case upheld where the methodology used by patty manufacturer’s 
epidemiology experts met the standard for admissibility; district court did not commit abuse of 
discretion when it determined the probative value of certain documents outweighed any 
prejudicial effect; and taken as a whole, the jury instructions fairly and adequately submitted the 
questions to the jury. In addition, there was no apparent reason to believe that the jury had 
reached an impermissible compromise verdict. 
 
  2. Coterel v. Dorel Juvenile Group,     F.3d    , 2016 WL 3606620 (8th 
Cir. 7/5/2016). In products liability case brought after plaintiff’s 23-month-old son climbed out 
of his bed, got past a doorknob cover designed to stop him from opening the door, and drowned 
in a neighboring pond, plaintiffs did not prove the court’s admission of evidence that plaintiffs 
failed to secure a chain lock that night was in error as the circuit could not tell from the general 
verdict form the basis on which the jury found defendant was not liable.  
 
II. CRIMINAL LAW 
 

A. Criminal Acts 
 
  1. Nichols v. United States,     U.S.    , 136 S. Ct. 1113 (2016). The 
Supreme Court held that the Sex Offender Registration and Notification Act itself does not 
require sex offenders to update their registrations in states in which they no longer reside, 
although observing that recent changes in legislation provided sex offenders could not leave the 
United States without notifying their departure jurisdictions. 
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  2. Ocasio v. United States,     U.S.    , 136 S. Ct. 1423 (2016). After 
defendant police officer was convicted of conspiracy to violate the Hobbs Act in connection with 
a kickback scheme whereby he (and other officers) sent damaged vehicles from accident scenes 
to an auto repair shop in exchange for payments from the shop owners, the Supreme Court held 
the government only need to prove “an agreement that some conspirator commit each element of 
the substantive offense,” which was met by the evidence here that the police officer and shop 
owner agreed the police officer would obtain property from the shop owner while officer acted in 
his official capacity. 
 
  3. Taylor v. United States,     U.S.    , 136 S. Ct. 2074 (2016). The 
Supreme Court holds that the commerce element of a Hobbs Act robbery case is satisfied upon a 
showing a “defendant robbed or attempted to rob a drug dealer of drugs or drug proceeds.” 
 
  4. McDonnell v. United States,     U.S.    , 136 S. Ct. 2355 (2016). The 
Supreme Court set aside convictions of former Virginia governor on honest services fraud and 
Hobbs Act extortion charges, holding that in order for defendant’s actions in setting up a 
meeting, hosting an event or calling another official to qualify as an “official act,” the public 
official must also “make a decision or take an action on a question or matter, or agree to do so.” 
Jury instructions that inadequately explained the elements of an “official act” may have led the 
jury to convict Governor McDonnell for conduct which was not unlawful. Remanded for further 
proceedings. 
 
  5. Voisine v. United States,     U.S.    , 136 S. Ct. 2272 (2016). The 
Supreme Court held that state law reckless domestic assault convictions qualify as “misdemeanor 
crime of domestic violence” for purposes of applying felon in possession of a firearm provisions 
of 18 U.S.C. § 922(g)(9).  
 
  6. United States v. Dodson, 817 F.3d 607 (8th Cir. 2016). In case charging 
defendant with aiding and abetting embezzlement from an agency receiving federal funds, there 
was sufficient evidence to support the jury’s finding of guilt—defendant “cashed checks for 
work he knew he did not do,” lied to a bank teller and investigator about doing work, and kept 
most of the money received.  
 
  7. United States v. Hill, 820 F.3d 1003 (8th Cir. 2016). The Eighth Circuit 
follows other circuits in using a “circumstance-specific approach” to determining whether 
defendant’s prior offense qualifies as a sex offense against a minor to be covered by Sex 
Offender Registration and Notification Act. In this case, defendant’s prior offense for indecent 
exposure, which included a sex act in the presence of a minor, qualified as a sex offense against a 
minor.  
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  8. United States v. Stacks, 821 F.3d 1038 (8th Cir. 2016). District court did 
not err in granting judgment of acquittal on two charges against defendant charged with wire 
fraud, submitting false claims, and making false statements. As to one charge, defendant’s 
statement that he had no “substantial adverse change in his financial condition” over a certain 
period of time was not false as “substantial adverse change” (as defined in the loan agreement 
documents) did not cover additional loans he incurred, debts owed to suppliers or a suggestion to 
change lenders. As to the second charge, that defendant falsely certified his original application 
was true, correct and complete, the government failed to identify a statement which did not 
comply with that and there was no definition of “current” or “delinquent” in the Schedule of 
Liabilities on which the government relied to charge false certification.  
 
  9. United States v. Frison,     F.3d    , 2016 WL 3184476 (8th Cir. 
6/8/2016). Where the evidence showed defendant flea market owner understood his tenants were 
selling counterfeit goods and that he actively helped facilitate that conduct to his financial 
benefit, his vagueness challenge to the statutes under which he was convicted, 18 U.S.C. §§ 2, 
371, 2319, 2320 and 17 U.S.C. § 506, failed as defendant reasonably understood his conduct was 
proscribed.  
 
  10. United States v. Davis,     F.3d    , 2016 WL 3457264 (8th Cir. 
6/24/2016). The Eighth Circuit held there was sufficient evidence to support defendant’s 
conviction for conspiracy to distribute heroin and cocaine—there was substantial evidence 
defendant distributed drugs received from others over several years and that they knew he was 
redistributing some from his residence; thus a jury could reasonably conclude he knowingly 
joined in a conspiracy to distribute. 
 
  11. United States v. Wynn,     F.3d    , 2016 WL 3568108 (8th Cir. 
7/1/2016). VA hospital housekeeping employee’s telephone threats to shoot his supervisor over 
work-related issues qualified as a threat against a federal official under 18 U.S.C. § 115(a)(1)(B). 
The Eighth Circuit found that the supervisor qualified as a covered “official” under the statute. 
 
  12. United States v. Sterling,     F.3d    , 2016 WL 3615721 (8th Cir. 
7/6/2016). The Eighth Circuit held that impersonating a foreign diplomatic officer in violation of 
18 U.S.C. § 915 does not require a showing the government in question was “accredited,” only 
that defendant presented himself as being a diplomat entitled to immunity from traffic violations, 
etc. Here, defendant presented himself to a state trooper as a diplomat of the Republic of Conch, 
a fictional country associated with Key West, Florida. 
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  13. United States v. Horse Looking,     F.3d    , 2016 WL 3672053 (8th 
Cir. 7/11/2016). Applying the “modified categorical approach” to defendant’s state law 
misdemeanor conviction for simple assault under a statute with alternative elements, the circuit 
examined the state court records and proceedings to determine the subsection under which 
defendant was convicted. While defendant could have been convicted under the subsection that 
included intentionally causing bodily injury as an element, the plea colloquy did not exclude the 
possibility he was convicted under a subsection which only addressed threat or menace. 
Therefore, the circuit held the prior conviction was not a qualifying crime that would prohibit 
defendant from possessing a firearm, requiring dismissal of the unlawful possession charge.  
 
  14. United States v. Prickett,     F.3d    , 2016 WL 4010515 (8th Cir. 
7/27/2016). After defendant shot his wife multiple times while they were camping in a national 
park, trial court did not err in denying motion to dismiss charge of use of firearm during a crime 
of violence on Johnson grounds as the residual clause of 18 U.S.C. § 9124(c)(3) functions 
differently that the residual clause of the Armed Career Criminal Act found to be 
unconstitutional in Johnson. Defendant’s act of shooting his wife several times, as charged in 
another count of the indictment, involved a substantial risk that physical force was used in the 
course of committing the offense and was not an “idealized ordinary case of crime” as 
contemplated by the Johnson court.  
 
 B. Procedure 
 
  1. Foster v. Chatman,    U.S.    , 136 S. Ct. 1737 (2016).  Georgia 
prosecutors’ strikes of prospective black jurors in a capital murder case violated Batson where 
prosecutors’ trial files, obtained years after the fact, contained notes focused on keeping black 
individuals off the jury, and state’s explanations for the preemptive strikes contained factual 
inconsistencies. 
 
  2. United States v. Muhammad, 819 F.3d 1056 (8th Cir. 2016). Defendant’s 
allegations that a juror’s husband took notes during trial and “continually stared” at defendant’s 
family during trial did not present “a colorable claim of outside influence” warranting an 
evidentiary hearing on defendant’s claim of juror misconduct in support of his motion for new 
trial. 
 
  3. United States v. Briggs, 820 F.3d 917 (8th Cir. 2016). No error occurred 
when district court did not allow defendant to withdraw his guilty plea—defendant’s asserted 
misunderstanding about applicable guidelines calculation was not a reason to withdraw a plea, 
even if the result of erroneous legal advice, as at the time of the plea the district court advised 
him of the statutory range for sentencing, that a PSR would be prepared, and how the court 
would calculate a sentencing range.  
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  4. United States v. Qattoum,     F.3d    , 2016 WL 3443579 (8th Cir. 
6/23/2016). Defendant attempted to withdraw his plea to conspiracy to distribute/possess with 
intent to distribute controlled substances or analogues and conspiracy to commit money 
laundering, arguing there was no factual basis to show he knew the product he was selling was 
illegal, that it was a controlled substance, or that he knew its chemical composition. The Eighth 
Circuit held there was sufficient circumstantial evidence of defendant’s knowledge, including his 
admissions at the plea hearing, to support the distribution count. The circumstances of 
defendant’s agreed use of money orders to buy drugs was sufficient to demonstrate defendant 
reached agreement with another to launder money. 
 
  5. United States v. Trevino,     F.3d    , 2016 WL 3844851 (8th Cir. 
7/14/2016). Trial court did not err in denying defendant’s motion to withdraw his guilty plea 
based on claim of ineffective assistance of counsel—plea colloquy demonstrated defendant did 
not assert objections to counsel’s performance at the time of plea. Denial of counsel’s motion to 
withdraw at the plea hearing was not an abuse of discretion as again, defendant had expressed 
satisfaction with counsel’s representation at plea hearing, counsel filed extensive objections to 
the PSR on defendant’s behalf, and continued with “vigorous representation” even though he had 
filed a motion to withdraw on behalf of defendant. 
 
 C. Fourth Amendment 
 
  1. Utah v. Strieff,     U.S.    , 136 S. Ct. 2056 (2016). Although officer’s 
investigatory stop of defendant after he was observed leaving a house which had been under 
surveillance for drug activity may have been unlawful, the fruits of the search incident to arrest 
made after officer discovered a valid, pre-existing outstanding warrant for defendant were 
admissible under the attenuation doctrine of Brown v. Illinois, which “provides for admissibility 
when the connection between unconstitutional police conduct and the evidence is sufficiently 
remote or has been interrupted by some intervening circumstance.” Here, the intervening 
circumstance was the discovery of the outstanding warrant.  
 
  2. Birchfield v. North Dakota,     U.S.    , 136 S. Ct. 2160 (2016). In 
cases challenging state laws of North Dakota and Minnesota criminalizing the refusal to undergo 
BAC testing, the Supreme Court holds warrantless breath tests incident to arrest for OMVUI are 
permitted under the Fourth Amendment, but not warrantless blood tests.  
 
  3. United States v. Scott, 818 F.3d 424 (8th Cir. 2016). Police officer’s stop 
of defendant’s car was lawful where officer testified he smelled PCP through window as he 
drove by. In addition, a subsequent stop and search of the same defendant’s car was lawful where 
the facts collectively provided a basis for reasonable suspicion.  
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  4. United States v. Tamayo-Baez, 820 F.3d 308 (8th Cir. 2016). Officer had 
reasonable suspicion to make a traffic stop of defendant to investigate whether he was illegally in 
the United States after they obtained information (during the course of another investigation) that 
defendant was affiliated with a Jeep registered to his wife, discovered he had been convicted of 
domestic abuse assault in Iowa several years after he had been removed to Mexico, found a 
picture in social media showing him in front of the same Jeep, and in staking out the residence 
observed a man leaving the house matching defendant’s description. 
 
  5. United States v. Pile, 820 F.3d 314 (8th Cir. 2016). After undercover 
officer’s attempt to purchase methamphetamine from defendant fell through, officers decided to 
arrest defendant on outstanding warrants at the campsite where they had attempted the buy. After 
apprehending defendant, officer asked defendant if there was anyone else at campsite and was 
told defendant had a friend in the camper. Officer approached the camper, announced “Sheriff’s 
Office” and saw an individual inside, then opened the door and asked the individual to exit the 
camper. While the door was open the officer viewed drug paraphernalia on a table inside and 
provided that information for a warrant to search the camper. In affirming a denial of defendant’s 
subsequent motion to suppress, the Eighth Circuit held the protective sweep exception applied as 
a reasonable officer would be concerned with securing the arrest scene and his security.  
 
  6. United States v. Smith, 820 F.3d 356 (8th Cir. 2016). After arresting 
defendant outside his home on outstanding warrants, police officers’ warrantless entry into his 
house to check to see if a half-way house resident was present (after receiving a report she had 
not returned on schedule and the caller believed defendant was holding the resident against her 
will) was reasonable under the community caretaking function: the officers knew the resident 
had not returned at the scheduled time; the caller provided background information on the 
relationship between defendant and the resident; the resident could not be located elsewhere; 
officers had responded to a prior call at the residence about use of a firearm; and officers noticed 
a face in a window of the house after arresting defendant. 
 
  7. United States v. Makeeff, 820 F.3d 995 (8th Cir. 2016). Probation officers 
had reasonable suspicion to seize USB drive at defendant’s house (subsequently found to contain 
child pornography) as one of the conditions of defendant’s supervised release required him to 
submit to a search of his residence on reasonable suspicion of contraband or evidence of 
violation of a condition of release—the facts amounting to reasonable suspicion included 
defendant’s prior conviction for possession of child pornography; his conditions prohibiting 
possession of any pornography; the prohibition on his accessing or possessing a computer 
without the approval of his probation officer; a modification of the conditions of supervised 
release after defendant admitted viewing adult pornography; probation office received a “tip” 
defendant had bragged about possessing a computer and viewing child pornography; during 
home visit they found unauthorized USB drive in conformity with the tip; and both defendant 
and his wife denied owning the USB drive in spite of its discovery in the residence. 
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  8. United States v. Berger,     F.3d    , 2016 WL 3027156 (8th Cir. 
5/26/2016). Supervised releasee’s consent to search of his home by probation officer included 
forensic search of hard drive which officer confiscated during search. Under the special 
conditions of defendant’s supervised release he was barred from accessing the internet or 
possessing any internet-capable software without prior written approval from the probation 
officer, his prior conviction involved use of internet to engage in sexual chat with a minor, and 
the conditions of supervision also required defendant to submit to home visits by probation 
officers and allowed them to seize contraband in plain view. 
 
  9. United States v. Hopkins,    F.3d    , 2016 WL 3063344 (8th Cir. 
5/31/2016). Although dog sniff at front door of defendant’s townhouse was unconstitutional 
under Florida v. Jardines because the area in front of the door qualified as curtilage, good faith 
exception applied as the officer had an objectively reasonable belief that since the door led onto 
an outside common area, Jardines did not apply and the dog sniff could be legal; and the officer 
disclosed the facts of the dog sniff to the state court judge who authorized the warrant. 
 
  10. United States v. DE L’Isle,     F.3d    , 2016 WL 3184475 (8th Cir. 
6/8/2016). Warrantless search of magnetic strips on credit/debit/gift cards seized during traffic 
stop was permitted by the Fourth Amendment as the court holds scanning the cards was not a 
physical intrusion into a protected area and defendant failed to show he had a reasonable 
expectation of privacy. That defendant’s name was on some of the cards did not create that 
expectation and since the purpose of the cards is to make purchases, during which the holder 
transfers information to the seller, the privacy interest is negated.   
 
  11. United States v. Roberts,     F.3d    , 2016 WL 3184911 (8th Cir. 
6/8/2016). Warrantless entry into defendant’s apartment after officers accidentally knocked the 
door open while looking for a potentially dangerous homicide suspect was justified by exigent 
circumstances.  
 
  12. United States v. Dillard,     F.3d    , 2016 WL 3201119 (8th Cir. 
6/9/2016). Officers had reasonable suspicion to stop defendant based on their observations of his 
behavior outside a car as they were patrolling in a high-crime area. When they returned to make 
a car check, the car had left at what officers believed was likely a high-rate of speed, 
circumstances which then gave them reasonable suspicion to believe criminal activity may be 
occurring. 
 
  13. United States v. Nowak,     F.3d    , 2016 WL 3361475 (8th Cir. 
6/17/2016). After defendant fled the scene of a traffic stop, leaving his backpack in his friend’s 
car, officer’s search of the backpack that disclosed a handgun did not violate the Fourth 
Amendment as Eighth Circuit held defendant abandoned it when he fled the scene without 
asking his friend to take possession of the backpack. 
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  14. United States v. Faulkner,     F.3d    , 2016 WL 3513995 (8th Cir. 
6/27/2016). The Eight Circuit finds that “although a close call” evidence from a confidential 
informant concerning defendant’s use of vehicles to travel between Minneapolis and Chicago to 
obtain heroin for distribution, which contained corroborating residential address and vehicle 
ownership information, was sufficient to support issuance of warrant for GPS tracker device. 
Installation of the tracker on the vehicle when it was in a neighboring county instead of the 
specified county was not a Fourth Amendment violation. 
 
  15. United States v. Roelandt,     F.3d    , 2016 WL 3563323 (8th Cir. 
6/30/2016). Defendant charged with felon in possession moved to suppress evidence of the gun, 
found in his pocket when an officer made an investigatory stop while defendant was walking 
through a high crime area. Officer had reasonable suspicion to make stop: defendant was looking 
around the area suspiciously, he recognized defendant as a convicted felon; knew he was a 
member of a street gang, was familiar with past reports that defendant carried a gun, and knew a 
few hours earlier a fellow gang member had been admitted to the hospital with a gunshot wound, 
all of which in the totality of the circumstances supported the officer’s stop. 
 
  16. United States v. Colbert,     F.3d    , 2016 WL 3648333 (8th Cir. 
7/8/2016). Affidavit in support of wiretap application contained sufficient information to support 
the necessity requirement of 18 U.S.C. § 2518(1)(c). The affidavit detailed traditional 
investigative techniques that had been attempted, such as physical surveillance, controlled buys, 
and pen register and trap-and-trace devices on defendant’s cell phone, but failed. Warrant for 
search of defendant’s home after he had been indicted on drug and money laundering charges 
contained sufficient information to support a nexus between the home and the money laundering 
charges: defendant was renovating the residence, owned expensive cars and jewelry although he 
had not filed taxes for several years and had no apparent source of income, and two witnesses 
provided information about drug transactions with defendant. The issuing court could reasonably 
conclude the house, improvements, jewelry, and cars were being paid for from proceeds of 
defendant’s drug-trafficking. 
 
  17. United States v. Montgomery,     F.3d    , 2016 WL 3671728 (8th Cir. 
7/11/2016). Officers had reasonable suspicion to detain defendant, who they found sleeping in an 
unmarked van loaded with copper pipes in an area known to be used for selling and processing 
stolen scrap metal, as they recently had arrested another individual in the same backyard who 
had been dismantling a stolen car to sell for scrap. 
 
  18. United States v. Woods,     F.3d    , 2016 WL 3853807 (8th Cir. 
7/15/2016). Police officer made traffic stop after observing defendant’s car windows were too 
darkly tinted and defendant threw litter out his window. Based on his knowledge that defendant 
was a drug trafficker and his vehicle contained hidden compartments to hide drugs, officer 
reasonably extended the stop by twenty minutes to wait for drug-sniffing dog after defendant 
consented to a search of the vehicle: officer detected odor of marijuana, believed a fake iPhone 
was digital scales, and occupants of vehicle gave conflicting stories about destination.  
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  19. United States v. Conerd,     F.3d    , 2016 WL 3878223 (8th Cir. 
7/18/2016). “Emergency-aid exception” to Fourth Amendment warrant requirement covered 
officer’s warrantless entry into the curtilage (here the side yard) of defendant’s residence: officer 
had received a report defendant had assaulted one individual and was assaulting another, knew of 
defendant’s history of domestic assaults, had information defendant might have a firearm and a 
closed-circuit camera on the front door, and observed the only light on was in the basement 
where the assault was reported to be taking place.  
 
  20. United States v. Rodriguez,     F.3d    , 2016 WL 3902657 (8th Cir. 
7/19/2016). Given the condition of defendant’s probation from another conviction that he submit 
to search of his “person, place of residence and vehicle” at any time by a probation officer with 
or without a warrant, he had a diminished expectation of privacy in his vehicle such that a 
warrantless search of his vehicle when he was arrested on outstanding state warrants did not 
violate the Fourth Amendment.  
 
  21. United States v. Hawkins,     F.3d    , 2016 WL 3996705 (8th Cir. 
7/26/2016). Neither of two searches of defendant (both of which found him in possession of a 
firearm) violated the Fourth Amendment: at time of first search, officers observed defendant 
seated in student cafeteria, apparently intoxicated; he was not a student, had a criminal history 
and was known to be armed. When officer asked defendant about bulge in his pocket and 
defendant refused to allow retrieval, notice by officer they were going to search and reaching 
toward defendant did not transform what had become a Terry stop to an arrest and defendant was 
not touched until he attempted to flee, leading to search when he was caught and restrained. As 
for the second occasion he was searched, officer’s oral notification on prior occasion that 
defendant should not trespass on university grounds in the future was sufficient notice to support 
an arrest for trespass when he appeared in the same cafeteria a month later, and a search incident 
to arrest was permissible.  
 
  22. United States v. Evans,     F.3d    , 2016 WL 4011174 (8th Cir. 
7/27/2016). Officer who observed a car parked in an abandoned carwash parking lot late at night 
in a high-crime area had reasonable suspicion criminal activity might be occurring, and when he 
observed defendant, a known felon, standing by another car in the bay in the dark, reasonably 
was concerned for his safety as an officer. This justified his entry into the carwash with a 
flashlight, with which he recognized marijuana and a firearm in the car when he checked to see if 
anyone was hiding in it. Seizure of the items from the car without a warrant was justified by the 
plain view doctrine; therefore, defendant’s subsequent motion to suppress was properly denied.   
 
 D. Fifth Amendment  
 
  1. Puerto Rico v. Sanchez Valle,     U.S.    , 136 S. Ct. 1863 (2016). The 
Supreme Court held Puerto Rico is not a separate sovereign for dual-sovereignty purposes 
because the source of its prosecutorial power remains in the U.S. Congress; therefore, defendants 
could not be successively prosecuted for the same conduct under equivalent laws, in the present 
case, selling a firearm without a permit. 



17 
 

 
  2. United States v. Morris, 817 F.3d 1116 (8th Cir. 2016). Prosecutor’s 
comment to jury during closing arguments regarding co-conspirator’s willingness to take the 
stand did not violate Fifth Amendment’s prohibition on direct comment by the government on a 
defendant’s failure to testify, where district court immediately instructed the jury to disregard the 
comment.  
 
  3. United States v. Adams, 820 F.3d 317 (8th Cir. 2016). Defendant’s 
statement to officers during a custodial interrogation that “I don’t want to talk, man” followed by 
continued conversation with the officers was not an “unambiguous invocation” of his right to 
remain silent; therefore, district court did not commit clear error in denying suppression motion 
concerning defendant’s subsequent statements. 
 
  4. United States v. Laurita, 821 F.3d 1020 (8th Cir. 2016). Defendant’s 
motion to suppress should have been denied as no custodial interrogation occurred: agents met 
with defendant in a conference room at his workplace, identified themselves and the purpose for 
their visit (investigating child pornography), were conversational in tone with defendant, did not 
handcuff or physically or verbally restrain defendant in the room, did not use “strong arm” 
tactics or pressure defendant, did not arrest defendant at the end of the interview, and defendant’s 
supervisor only escorted defendant to conference room and made no threats nor did it appear he 
had any knowledge of the investigation.  
 
  5. United States v. Harvey,     F.3d    , 2016 WL 3743074 (8th Cir. 
7/13/2016). Because defendant’s convictions for receipt of child pornography and possession of 
child pornography arose out of the same act/transaction, they violated Double Jeopardy—case 
remanded to vacate one of the convictions and re-sentence defendant. 
 
  6. United States v. Shackelford,     F.3d    , 2016 WL 4010513 (8th Cir. 
7/27/2016). Officers had probable cause to conduct warrantless search of defendant’s automobile 
after stopping it to investigate a report the occupant was armed and coming to “shoot up” another 
individual’s house. The officers had received information there had been an assault the day 
before and defendant was returning to create another disturbance, that defendant had been seen 
with a gun, that he was possibly armed, and that he was a convicted felon. The information was 
sufficiently credible as officers received it from two different sources who gave consistent and 
sufficiently specific information about the car defendant would be driving. Search sustained 
under the automobile exception.  
 
  7. United States v. Wolff,     F.3d    , 2016 WL 4010514 (8th Cir. 
7/27/2016). In the face of the testimony from three officers that defendant not only authorized 
the search of a shed on his father’s property but also used a pair of bolt cutters to help cut off 
lock, the trial court did not err in denying defendant’s subsequent motion to suppress evidence of 
the guns found within the shed upon which the government had charged defendant with being a 
felon in possession.  
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 E. Due Process/Evidence 
 
  1. Williams v. Pennsylvania,     U.S.    , 136 S. Ct. 1899 (2016). State 
supreme court chief judge’s refusal to recuse himself from consideration of petitioner’s 
post-conviction relief action in death penalty case, sought because the judge was the acting 
district attorney who approved the trial prosecutor’s death penalty request during the original 
trial, was a violation of the Due Process Clause of the Fourteenth Amendment. 
 
  2. United States v. Spight, 817 F.3d 1099 (8th Cir. 2016).  Conviction for 
being a felon in possession of a firearm upheld where district court expressly addressed the 
credibility of the witnesses and minor discrepancies in their testimony did not raise a reasonable 
doubt that defendant possessed a firearm.  
 
  3. United States v. Golliher, 820 F.3d 979 (8th Cir. 2016). Exclusion of 
defendant’s proffered emails with alleged prostitutes to show he previously turned down offers 
of underage sex was not an abuse of discretion where defendant failed to present the actual 
substance of the emails to the Eighth Circuit for review or preserve them in the record for 
review.  
 
  4. United States v. Naing, 820 F.3d 1006 (8th Cir. 2016). Defendant charged 
with failing to depart after Board of Immigration Appeals held he was removable failed to prove 
a due process violation at the original immigration hearings arising from lack of counsel: 
defendant was advised of his right to counsel, was given opportunities to obtain counsel, and 
failed to appear with an attorney.  
 
  5. United States v. Dean, 823 F.3d 422 (8th Cir. 2016). In felon in possession 
of a firearm case, trial court did not err by admitting as substantive evidence a prior inconsistent 
statement given by a key witness during the grand jury proceeding. Trial court also did not err by 
admitting victim’s 911 call under the present sense impression exception to the hearsay rule. 
 
  6. United States v. Cotton, 823 F.3d 430 (8th Cir. 2016).  District court did 
not conduct the full analysis required by Rule 404(b) before admitting evidence of defendant’s 
prior conviction, but any error was harmless because the government presented ample competent 
evidence to support conviction. In addition, district court did not abuse its discretion in admitting 
the post-arrest statement of a co-conspirator where the statement was admitted as a prior 
consistent statement to rehabilitate the credibility of the co-conspirator, who had been impeached 
by a prior inconsistent statement.  
 
  7. United States v. House, 823 F.3d 482 (8th Cir. 2016). Photographic lineup 
that included photograph of defendant as the only person with a ponytail was not “impermissibly 
suggestive” as the individual photos selected had same eye color, complexions and hair color and 
ponytail was not prominently displayed; therefore, trial court did not err in denying motion to 
suppress witness’s identification of defendant in the photo lineup.  
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  8. United States v. Emmert,     F.3d    , 2016 WL 3343364 (8th Cir. 
6/15/2016). In case charging defendant with possession of child pornography, admission of 
evidence of defendant’s prior conviction for sexual abuse of a minor and uncharged allegations 
of sexual abuse of his daughter, with a limiting instruction under Rule 414, was not an abuse of 
discretion and was probative of defendant’s interest in underage girls. 
 
  9. United States v. Lomas,     F.3d    , 2016 WL 3512237 (8th Cir. 
6/27/2016). Admission of evidence that defendant, charged with bank robbery, had discarded a 
firearm a few weeks before the credit union robbery committed in the present case was not an 
abuse of discretion. Under R. 404(b), the evidence was relevant as it showed defendant had 
knowledge of firearms; had carried a similar-looking firearm before the robbery in a fashion 
similar to that used by the bank robber (in his pants waistband); and had been associated with the 
accomplice whose minivan was used as getaway vehicle. Its potential prejudice was balanced by 
lack of testimony that defendant brandished or used a firearm illegally and the court gave a 
limiting instruction to diminish any danger the jury would use the evidence improperly. 
 
  10. United States v. Rojas,     F.3d    , 2016 WL 3513902 (8th Cir. 
6/27/2016). In case charging credit card fraud, use of counterfeit access devices and related 
offenses, admission of unchallenged testimony by investigating agent that use of credit card 
would constitute identity theft, even if error, did not affect defendant’s substantial rights as there 
was ample evidence to support the jury’s conviction: officers found more than 200 counterfeit 
access devices in a storage locker belonging to defendant and witnesses identified defendant as 
the man who was shown making fraudulent purchases on video on two separate dates.  
 
  11. United States v. Gonzalez,     F.3d    , 2016 WL 3513820 (8th Cir. 
6/27/2016). Trial court did not abuse its discretion in permitting the jury’s request to listen to 
defendant’s recorded interview, which had been properly admitted in evidence.   
 
  12. United States v. Strong,     F.3d    , 2016 WL 3513774 (8th Cir. 
6/27/2016). In case charging defendant with aggravated sexual abuse, admission of evidence of 
defendant’s prior sexual assault offense was not an abuse of discretion. The court conducted the 
proper Rule 403 balancing, recognizing the Rule 413 evidence might spill over into the 
non-sexual-assault offenses charged and severed the aggravated sexual abuse count accordingly. 
Defendant’s proffered expert witness testimony on a victim being struck by a car was properly 
excluded—it did not meet the Rule 702 requirements of assisting the jury. In addition, evidence 
about how the victim ended up in front of the car was minimally probative in the face of 
evidence defendant kept her “captive for three days, beat her, sexually assaulted her, and 
threatened her life.” 
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  13. United States v. Drapeau,     F.3d    , 2016 WL 3568065 (8th Cir. 
7/1/2016). Defendant was charged with assault by strangulation, assault and domestic abuse by a 
habitual offender after he assaulted his girlfriend. Admission of her testimony that defendant had 
abused her on three prior occasions, for which defendant was convicted in tribal court 
proceedings, was not an abuse of discretion as the court instructed the jury the evidence was only 
admissible to show defendant’s prior convictions. Defendant did not offer to stipulate to the prior 
convictions as predicate offenses and the trial court gave its curative instruction several times.  
 
  14. United States v. Combs,     F.3d    , 2016 WL 3595641 (8th Cir. 
7/5/2016). Trial court did not err in denying defendant’s motion to dismiss indictment based on 
outrageous government conduct: defendant was targeted in a reverse sting operation as he was 
part of “an established home-invasion robbery crew” and the conduct of undercover investigators 
in setting up a “realistic stash-house robbery scenario” or to facilitate the robbery did not shock 
the conscience under the Due Process clause. 
 
  15. United States v. Boone,     F.3d    , 2016 WL 3648328 (8th Cir. 
7/8/2016). Former police officer was convicted on charge of willfully using excessive force in 
violation of arrestee Hill’s Fourth Amendment rights. Admission of incident of defendant’s prior 
use of force against another arrestee some four years before the charged incident was not an 
abuse of discretion: defendant testified he did not intend to hurt Hill when he kicked him in the 
head as he was being secured by other officers, putting his state of mind “squarely at issue” and 
opening the door to evidence of specific intent. That the use of force in the two incidents was not 
similar in kind did not change the analysis as the prior act did not need to be a duplicate—in both 
incidents defendant used excessive force to subdue a disruptive individual then falsified his 
reports concerning his use of force. 
 
  16. United States v. Borders,     F.3d    , 2016 WL 3723786 (8th Cir. 
7/12/2016). Defendants were convicted of crime involving the transportation and sale of stolen 
goods and vehicles and challenged evidentiary rulings, among other grounds for appeal. The 
district court may have erred in admitting evidence of Department of Transportation civil 
violations by two of the defendants, which the government urged was relevant to establish their 
tendency to abuse trucks necessitating the theft of other trucks, because no limiting instruction 
was given; however, the error was harmless as there was substantial evidence to support the 
convictions. As for the court’s limits on cross-examination of cooperating witnesses regarding 
the benefits they received for testifying, there was no abuse of discretion as the court allowed 
questions about the witnesses’ charges, the sentence imposed and what lesser sentence they 
hoped to receive.   
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  17. United States v. Eason,     F.3d    , 2016 WL 3769477 (8th Cir. 
7/14/2016). During felon in possession trial, court did not abuse its discretion in not permitting 
defendant to present dash cam video during defendant’s initial cross-examination of one of 
officers involved in his arrest in the face of counsel’s concession the video was not material to 
the substantive issue of the case, nor in disallowing its showing when defendant attempted to 
recall the officer to impeach his testimony. While not subject to exclusion as a Rule 16 discovery 
violation because it was impeachment evidence, defendant did not show how his substantial 
rights were affected or that there was “more than a slight influence” on the verdict from not 
showing it.  
 
  18. United States v. End of Horn,     F.3d    , 2016 WL 3853808 (8th Cir. 
7/15/2016). Admission of hearsay statement from deceased victim’s former husband that 
defendant beat her, while perhaps not admissible under Rule 807, was harmless error given the 
convincing corroborating evidence that defendant assaulted the victim: witnesses observed him 
arguing with victim, saw him strike her face with an open hand, heard screams coming from the 
vehicle as the witnesses left the area, another witness saw defendant striking the victim on the 
head and face, and other witnesses observed defendant had abrasions on his right knuckles and 
swelling on his hands after the incident.  
 
  19. United States v. Schropp,     F.3d    , 2016 WL 3947813 (8th Cir. 
7/22/2016). In arson case, while government’s authentication of photographs of premises taken 
five years after the subject fire was inadequate with respect to whether the photographs 
accurately showed the appearance of the premises at the time of the fire, admission was deemed 
harmless as the photographs had little influence on the verdict convicting defendant in the face of 
substantial evidence of his guilt.  
 
  20. United States v. Wardlow,     F.3d    , 2016 WL 4056063 (8th Cir. 
7/29/2016). Exclusion of evidence that defendant’s minor victim (who was a prostitute) formed a 
relationship with another individual after her “business” relationship with defendant ended was 
the proper result of Rule 412—consent of the minor to participate was “insignificant and hardly 
relevant”.    
   
 F. Sixth Amendment 
 
  1. Luis v. United States,     U.S.    , 136 S. Ct. 1083 (2016). The 
Supreme Court held that the Sixth Amendment prohibited pretrial restraint of untainted assets 
needed to retain counsel. 
 
  2. Betterman v. Montana, __ U.S. __, 136 S. Ct. 1609 (2016).  After 
pleading guilty to bail jumping, petitioner was jailed for more than fourteen months while 
awaiting sentence and argued that the delay violated his right to a speedy trial. The Supreme 
Court held that the Sixth Amendment’s guarantee of a speedy trial protects the accused from 
arrest or indictment through trial or plea, but does not apply to the sentencing phase of a criminal 
proceeding. 
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  3. United States v. Bryant,     U.S.    , 136 S. Ct. 1954 (2016). The 
Supreme Court holds that use of defendant’s prior tribal-court domestic assault convictions to 
support a charge of domestic assault by a habitual offender was permissible because the 
convictions occurred in proceedings which complied with Indian Civil Rights Act (the terms of 
imprisonment for the convictions did not exceed one year), even though the convictions were 
uncounseled. 
 
  4. Kelly v. United States, 819 F.3d 1044 (8th Cir. 2016). Trial counsel was 
not ineffective at sentencing for failing to object to use of a state law domestic-abuse assault 
conviction as one of the predicate offenses for a crime of violence career-offender 
enhancement—the government met its burden under the modified categorical approach to the 
state simple-assault statute, which eliminated the possibility defendant had been convicted under 
a non-violent offense provision of the statute.  
 
  5. Fiorito v. United States, 821 F.3d 999 (8th Cir. 2016). Defendant was not 
denied his Sixth Amendment right to counsel when court granted his pro se request to withdraw 
his guilty plea; the court was not required to conduct a Faretta hearing. Defendant was 
represented by counsel, ignored counsel’s advice not to withdraw the plea, and made the 
personal choice to withdraw his plea.  
 
  6. United States v. Krug, 822 F.3d 994 (8th Cir. 2016). Trial court did not err 
in denying defendant’s motion to proceed pro se as during the requisite colloquy defendant 
refused to answer questions directly and did not affirm that he understood the charges or the 
consequences that could flow from a guilty verdict, or that he would follow the court’s rules. 
Subsequently, defendant sent mailings which were “unintelligible or irrelevant” to the case and 
rejected the jurisdiction of the court. But see Smith below. 
 
  7. United States v. Smith,     F.3d    , 2016 WL 4056060 (8th Cir. 
7/29/2016). Trial court erred in denying defendant’s pretrial motion to proceed pro se—he was 
not attempting to delay trial and was prepared to go trial as scheduled with stand-by counsel. 
While defendant may have an unorthodox defense to the government’s tax prosecution charges, 
he was entitled to “go down in flames” if not disruptive or defiant at trial. His failure to respond 
to pretrial issues, including a plea agreement offer by the government, was not seriously 
obstructive conduct.  

G. Eighth Amendment 
 
  1. Kansas v. Carr,     U.S.    , 136 S. Ct. 633 (2016). This is Justice 
Scalia’s last authored opinion involving an Eighth Amendment challenge to death sentences 
imposed by jury. The Supreme Court held the Eighth Amendment did not require a jury to be 
instructed that mitigating circumstances “need not be proved beyond a reasonable doubt” nor did 
joint sentencing proceedings violate the Eighth Amendment. 
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 H. Sentencing 
 
  1. Welch v. United States,     U.S.    , 136 S. Ct. 1257 (2016). The 
Supreme Court holds that Johnson, in which the Court held the residual clause of the Armed 
Career Criminal Act was unconstitutional, is a substantive rule that should apply retroactively to 
cases on collateral review.  
 
  2. Molina-Martinez v. United States,     U.S.    , 136 S. Ct. 1338 (2016). 
In cases where a district court has applied an incorrect Guidelines range but sentenced within the 
correct range, the Supreme Court held that reviewing courts should not require a defendant to 
provide additional evidence that use of the incorrect range in fact affected the ultimate sentence.  
 
  3. Lynch v. Arizona,    U.S.    , 136. S. Ct. 1818 (2016) (per curiam).  
Death penalty sentence overturned where Arizona court did not permit defendant’s request to 
instruct the jury that the only alternative sentence to death was life without parole, in violation of 
Simmons rule. 
 
  4. Mathis v. United States,     U.S.    , 136 S. Ct. 2243 (2016). In case 
out of the Southern District of Iowa involving application of Armed Career Criminal Act 
minimum sentence for defendant convicted on felon in possession of firearm charges, 
defendant’s prior burglary convictions under Iowa’s broader burglary law (“which set out 
alternative means of fulfilling a single locational element”) could not be a basis for application of 
the enhancement as the Supreme Court has previously held state crimes cannot qualify as ACCA 
predicate offenses if the elements of the state law are broader than the generic offense. 
 
  5. United States v. Walker, 818 F.3d 416 (8th Cir. 2016). After defendant 
was convicted of mail and wire fraud, conspiracy to commit mail and wire fraud, witness 
tampering, and tax evasion, 300-month prison sentence based on fraud loss calculation of $57 
million (based on investors’ total loss instead of net loss urged by defendant) and an 
abuse-of-trust enhancement (evidence showed defendant used his controlling corporate trust 
position to conceal his substantial fraud offenses) was not imposed in error. 
 
  6. United States v. Knowles, 817 F.3d 1095 (8th Cir. 2016).  Defendant’s 
enhanced sentence under 18 U.S.C. § 2252(b)(1) upheld; following Supreme Court’s decision in 
Lockhart v. United States, ___U.S.____, 136 S. Ct. 958, 961 (2016) interpreting § 2252(b)(1), 
Eighth Circuit concluded that prior conviction for third degree sexual assault triggered enhanced 
sentence under § 2252(b)(1) even though prior offense did not involve a minor or ward.    
 
  7. United States v. Sigsbury, 817 F.3d 1114 (8th Cir. 2016).  District court 
did not abuse its discretion by imposing sentence at top end of sentencing guidelines where 
district court properly considered factors in 18 U.S.C. § 3553(a) in case involving child 
pornography. 
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  8. United States v. Ford, ___F.3d___, 2016 WL 1696769 (8th Cir. 
4/28/2016).  District court’s imposition of mandatory life sentence for distribution of a 
controlled substance within 1,000 feet of a protected location upheld where sentence was not an 
“extreme sentence that is grossly disproportionate to the crime” (quotation and citation omitted). 
 
  9. United States v. Bailey, 820 F.3d 325 (8th Cir. 2016). Prison sentence 
imposed after parties agreed to a sentence under a Rule 11(c)(1)(C) plea agreement was not 
eligible for reduction after the Sentencing Commission reduced drug quantity base offense levels 
because the sentence was not “based on” the Guidelines, but on a negotiated deal intended to 
avoid a career-offender enhancement.  
 
  10. United States v. Schaffer, 818 F.3d 796 (8th Cir. 2016). In applying 
Armed Career Criminal Act enhancement to felon in possession of firearm, defendant’s prior 
state-court conviction for domestic assault under Minnesota law was correctly considered a 
violent felony under the modified categorical approach because defendant’s conviction had as an 
element the “threatened use of physical force against the person of another,” which did not 
require evidence of the victim’s mental state.  
 
  11. United States v. Alcalde, 818 F.3d 791 (8th Cir. 2016). After defendant 
entered guilty plea to charge of conspiracy to distribute methamphetamine, 188-month prison 
sentence after application of aggravating role adjustment and calculation of drug quantity was 
not in error. Evidence showed defendant directed two of five conspirators to deposit drug 
proceeds and directed one to send photos of the drug packages. 
  12. United States v. Garcia-Longoria, 819 F.3d 1063 (8th Cir. 2016). In 
determining the base offense level for defendant’s felon in possession offense, district court did 
not err in finding defendant’s prior state conviction for assaulting a police officer was a crime of 
violence as defendant did not object to facts concerning the crime in the PSR and conceded it 
was a crime of violence, which relieved the government of the duty to submit court documents at 
sentencing. 
 
  13. United States v. Edwards, 820 F.3d 362 (8th Cir. 2016). In felon in 
possession of firearm case, application of two-point obstruction of justice enhancement was not 
in error: defendant sent letter to co-defendant through third party asking him to provide an alibi. 
Government did not have to show it was prejudiced by defendant’s unsuccessful attempt. 
 
  14. United States v. Iceman, 821 F.3d 979 (8th Cir. 2016). Where defendant 
was convicted of the offense of strangulation, for which the Sentencing Commission had not yet 
promulgated a sentencing guideline, district court correctly found the Domestic Violence 
guideline to be most analogous for sentencing purposes.  
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  15. United States v. Denton, 821 F.3d 1012 (8th Cir. 2016). On resentencing 
after amendment to Sentencing Guidelines lowered the range for defendant’s drug trafficking 
offense, court did not abuse discretion in declining to grant the maximum reduction available—a 
294-month sentence in the middle of the amended guideline range was supported by the court’s 
findings and not inconsistent with its prior decision. 
 
  16. United States v. Martinez, 821 F.3d 984 (8th Cir. 2016). Defendant’s 
262-month prison sentence originally based in part on career offender enhancement in residual 
clause to § 4B1.2(a)(2) was substantively unreasonable, even if considered an alternative 
sentence. The level of violence displayed in defendant’s two prior crimes (upon which the court 
relied for its upward departure from a range 121 to 151 months to a range of 262 to 327 months) 
did not justify an additional nine years: in one instance he threw an elbow at a police officer 
without striking the officer and ran a short distance and evidence of defendant’s gang ties did not 
show him engaging in violent behavior.  
 
  17. United States v. Nshanian, 821 F.3d 1013 (8th Cir. 2016). After defendant 
was convicted of wire fraud in real estate investment scheme, application of two-level increase 
for obstruction of justice, resulting in a sentence of 42 months in prison, was supported by 
court’s finding defendant committed perjury. Although court did not expressly state defendant’s 
false testimony was willful, finding that defendant’s testimony concerning his knowledge of 
misrepresentations in loan applications concerning a material matter was adequate. 
 
  18. United States v. Pledge, 821 F.3d 1035 (8th Cir. 2016). Sentencing court 
did not err in concluding defendant’s three burglaries occurring on the same day but at different 
residences within twelve miles of each other qualified as separate and distinct offenses for 
purposes of applying an Armed Career Criminal Act enhancement to his felon in possession of 
firearm sentence. 
 
  19. United States v. Johnson, 821 F.3d 1031 (8th Cir. 2016). Defendant potato 
farmer was convicted on charge of conspiracy to defraud the United States, making false 
statements to the Department of Agriculture and to law enforcement, resulting from a scheme to 
intentionally damage his potato crop and claim disaster relief under crop insurance policies. 
District court did not clearly err in applying a two-point sentencing enhancement based on 
obstruction of justice as evidence showed conversations between defendant and 
informant/witness that could be interpreted as attempted bribe. Application of fourteen-point 
enhancement based on total loss amount was also affirmed as this was the enhancement 
defendant had argued should apply.   
 
  20. United States v. Dixon, 822 F.3d 464 (8th Cir. 2016).  For felon in 
possession of firearm sentencing, under Missouri law a weapon is “readily capable of lethal use,” 
even if the weapon is non-functional for purposes of determining whether defendant had 
committed a predicate “felony offense” for purposes of applying four-level enhancement. 
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  21. United States v. Terrell, 822 F.3d 467 (8th Cir. 2016).  Sentence vacated 
and case remanded for resentencing where the district court mistakenly stated the guideline 
range, and district court’s mistake impacted the length of the sentence. 
 
  22. United States v. Jefferson, 822 F.3d 477 (8th Cir. 2016).  Class 1 drug 
trafficking felony in Illinois qualified as a “serious drug offense” under the Armed Career 
Criminal Act, 18 U.S.C. § 924(e), because it was punishable by up to fifteen years imprisonment, 
even though defendant’s actual sentence for the prior felony was for “boot camp,” making the 
operative maximum term of his imprisonment eight years, rather than fifteen. 
 
  23. United States v. Dieguez,    F.3d    , 2016 WL 3031077 (8th Cir. 
5/27/2016). Defendant explicitly waived any argument challenging the adequacy of the court’s 
explanation of the 21-month sentence imposed for failing to register as a sex offender when at 
time of sentencing he requested only clarification on the date of arrest and advised the court he 
had “no other questions or concerns.” 
 
  24. United States v. Davis,     F.3d    , 2016 WL 3124838 (8th Cir. 
6/3/2016). Sentence of 46 months for criminal contempt after defendant refused to testify before 
a federal grand jury, even under a § 6002 order, vacated and remanded for resentencing. Base 
offense level of 20 based on application of accessory after the fact guideline (as most analogous 
offense guideline) was not error nor was application of four-level enhancement for possession of 
a firearm in connection with another felony offense; however, court committed plain error by 
applying two-level enhancement for possession of a stolen handgun in connection the underlying 
offense because the enhancement required that defendant knew gun was stolen, and there was no 
evidence in the sentencing record to support such a finding. 
 
  25. United States v. Hall,     F.3d    , 2016 WL 3144681 (8th Cir. 
6/6/2016). Above-Guidelines sentence for felon in possession was appropriately based on 
defendant’s extensive criminal history and the circumstances of the offense (defendant fled from 
police, leading to high speed chase, committed assault on a law enforcement officer, and was in 
possession of drugs and a firearm at the time of arrest, all while on state-court probation). The 
sentencing court’s denial of request that federal sentence run concurrently with a 
not-yet-imposed state sentence was not an abuse of discretion given the court’s explanation that a 
short state sentence could result in defendant serving too little time in prison. 
 
  26. United States v. House,     F.3d    , 2016 WL 3144735 (8th Cir. 
6/6/2016). Mandatory life sentence imposed after defendant was convicted of Hobbs Act robbery 
of jewelry store was not clear error as the robbery qualified as a “serious violent felony” because 
the crime contained as an element the use or threatened use of physical force and defendant had 
two qualifying predicate offenses. 
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  27. United States v. Hernandez-Marfil,    F.3d    , 2016 WL 3176471 (8th 
Cir. 6/7/2016). Denial of defendant’s motion to reduce sentence was not an abuse of discretion. 
While defendant was eligible for a reduction under § 3582(c)(2), he did not have a right to it and 
his existing sentence fell within the amended Guidelines range. Court was not required to make 
an adjustment based on defendant’s good conduct while in prison.  
 
  28. United States v. Mitchell,     F.3d    , 2016 WL 3184417 (8th Cir. 
6/8/2016). After defendant was convicted on two counts of bank robbery, sentencing court’s 
procedural error in calculating the applicable Guidelines range, resulting in a 151-month 
sentence, was harmless. Application of two-level threat of death enhancement on the basis 
defendant mentioned a gun in one of his bank robbery notes was not supported by the evidence; 
however, court did not rely on this finding when determining the sentence and based the sentence 
on defendant’s criminal history and “unusual circumstances of timing” which prevented him 
from qualifying as a career offender.  
 
  29. United States v. Torres-Rivas,     F.3d    , 2016 WL 3202581 (8th 
Cir. 6/9/2016). Where PSR did not contain a recommendation for acceptance of responsibility 
reduction, the government did not have an obligation under plea agreement to affirmatively 
recommend decrease for acceptance of responsibility. Although rejecting an 
obstruction-of-justice enhancement arising from evidence defendant attempted to threaten 
cooperating witnesses after his plea, court’s denial of an acceptance of responsibility reduction 
was supported by “ample evidence” of the post-plea events. 
 
  30. United States v. Salsberry,     F.3d    , 2016 WL 3212499 (8th Cir. 
6/10/2016). District court did not err in relying in part on results of a preliminary field test to find 
defendant violated conditions of supervised release by using methamphetamine. The court did 
not rely solely on those results, but also on the testimony of a county jailer who administered the 
test, who testified defendant was evasive about his drug use; the testimony of two other 
government witnesses; and defendant’s testimony, which the court found to be unbelievable.  
 
  31. United States v. Kobriger,     F.3d    , 2016 WL 3212498 (8th Cir. 
6/10/2016). Twenty-one month sentence after defendant pled guilty to charge of embezzlement 
by a bank employee was not unreasonable. While the evidence offered to persuade the court to 
grant a downward variance was useful (a character letter from her former employer, her lack of 
criminal history and the amount of restitution paid prior to sentencing), the court did not abuse 
its discretion in denying the variance and adequately articulated the factors supporting the 
sentence. 
 
  32. United States v. Prophet,     F.3d    , 2016 WL 3254219 (8th Cir. 
6/14/2016). Following defendant’s guilty plea to bank fraud and aggravated identity theft after 
embezzling from multiple employers, sentence of 216 months on the bank fraud charges and 24 
months on the identity theft charges, to run consecutively, was not illegal as the combined 
maximum penalty was 384 months. As defendant waived appeal of sentence (if not illegal) in her 
plea agreement, appeal was dismissed. 
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  33. United States v. Grimes,     F.3d    , 2016 WL 3254218 (8th Cir. 
6/14/2016). Concurrent sentences of 92 months in prison were substantively reasonable after 
defendant was convicted of possessing an unregistered firearm and being a felon in possession. 
Although acquitted on a count charging him with possession of a firearm with obliterated serial 
number, court correctly applied four-level enhancement as knowledge of the obliterated serial 
number was not a requirement to apply the enhancement. Sentence was within and at the bottom 
of the Guideline range and not an abuse of discretion.  
 
  34. United States v. Jones,     F.3d    , 2016 WL 3348485 (8th Cir. 
6/16/2016). Sentencing court did not abuse its discretion in denying a reduction in defendant’s 
235-month sentence for distributing heroin within 1,000 feet of a school based on Amendment 
782 (which reduced base offense levels in drug quantity tables) as the original sentence was not 
based on drug quantity but on other sentencing factors such as criminal history and the serious 
nature of the underlying criminal conduct. 
 
  35. United States v. Coles,     F.3d    , 2016 WL 3361473 (8th Cir. 
6/17/2016). Application of four-level sentencing enhancement for defendant’s role as “organizer 
or leader” of mail fraud conspiracy was supported by the factual admissions in his plea 
agreement. 
 
  36. United States v. Robinson,     F.3d    , 2016 WL 3407698 (8th Cir. 
6/21/2016). In felon in possession case appealing a 75-month sentence based on acts the court 
found qualified as crimes of violence, it was necessary to remand for re-sentencing as the Eighth 
Circuit could not tell if the sentencing court relied on the residual clause or the force clause in 
determining the prior offenses qualified. If sentenced under the force clause, defendant would be 
entitled to plain-error relief based on Molina-Martinez from the Supreme Court. 
 
  37. United States v. Lindsey,     F.3d    , 2016 WL 3523829 (8th Cir. 
6/28/2016). When defendant failed to make a timely objection to the fact of his three prior state 
convictions for second degree assault contained in the PSR, the district court did not commit 
clear error in relying on those convictions to impose a four-level enhancement for defendant’s 
use or possession of a firearm in connection with another felony offense, resulting in a prison 
sentence of 262 months for felon in possession of firearm.  
 
  38. United States v. Johnson,     F.3d    , 2016 WL 3548308 (8th Cir. 
6/29/2016). After defendant violated the conditions of his supervised release, twenty-four month 
revocation sentence, to run consecutive to any state sentence imposed for the conduct which led 
to revocation of his supervised release, was not an abuse of discretion as it did not exceed 
statutory limitations and the consecutive nature of the sentence was authorized by the Guidelines. 
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  39. United States v. Sholds,     F.3d    , 2016 WL 3568058 (8th Cir. 
7/1/2016). Sentence of 960 months in prison after defendant pled guilty to four counts of 
production of child pornography and one count of possession of child pornography was not 
substantively unreasonable. Although defendant argued he could have shot just one continuous 
video instead of starting and stopping it to end up with four videos, the court could hold 
defendant accountable for that filming choice.  
 
  40. United States v. Tidwell,     F.3d    , 2016 WL 3568060 (8th Cir. 
7/1/2016). Resentencing court did not err in assigning criminal history points for conviction that 
was imposed after defendant’s original sentencing. The cause for resentencing was not from 
remand after appeal but as post-conviction relief under § 2255, the court correctly applied the 
Guidelines in effect at the time of resentencing, which allowed use of the intervening sentence as 
a “prior sentence,” and the conduct was severable and distinct from the conduct for which 
defendant was originally convicted. 
 
  41. United States v. Lewis,     F.3d    , 2016 WL 3568112 (8th Cir. 
7/1/2016). While acknowledging the sentencing court did not correctly calculate the amended 
Guideline range in denying defendant’s § 3582(c)(2) sentencing reduction motion, the circuit 
held the procedural error was harmless as there would have been only a one-level reduction if 
correctly calculated and the court referenced its reasoning from the original sentence as the 
justification for retaining the original sentence.  
 
  42. United States v. Valure,     F.3d    , 2016 WL 3606361 (8th Cir. 
7/5/2016). After defendant pled guilty to armed bank robbery while he was on supervised release 
from two other felony bank robbery convictions, district court did not err in ordering his 
revocation sentences to run consecutive to each other and to the underlying sentence. Statute 
gives the court discretion to run sentences concurrently or consecutively and all the sentences 
imposed fell with the Guidelines range for each. 
 
  43. United States v. Reid,     F.3d    , 2016 WL 3606371 (8th Cir. 
7/5/2016). District court’s perjury finding based on defendant’s trial testimony that guns found 
when his girlfriend’s residence was searched did not belong to him was not in error—it was not 
plausible defendant’s testimony resulted from confusion, mistake, or faulty memory in the face 
of evidence that the guns were found in a bedroom containing his possessions, including a cell 
phone, wallet, ID, clothing, a to-do list defendant had written the day before, and some folders 
with documents containing his name, and defendant had keys to the residence. Resulting 
two-level increase for obstruction of justice was not clear error. 
 
  44. United States v. Boyd,     F.3d    , 2016 WL 3606579 (8th Cir. 
7/5/2016). Relying on defendant’s extensive criminal history and his misconduct during 
incarceration (over thirty disciplinary violations), sentencing court did not err in denying a 
sentencing reduction under Amendment 782, after granting other reductions under prior 
amendments. Trial court explicitly considered § 3553(a) factors and defendant’s misconduct 
reports showed he had failed to improve his behavior and was a serious danger to the 
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community. 
 
  45. United States v. DeCoster,     F.3d    , 2016 WL 3615684 (8th Cir. 
7/6/2016). Three-month prison sentences for “responsible corporate officers” who pled guilty to 
misdemeanor violations after their company introduced eggs containing salmonella into 
interstate commerce were not unconstitutional nor unreasonable. The sentences were relatively 
short, were misdemeanor convictions only and were not “grossly disproportionate to the gravity” 
of the misdemeanor offenses, given the public’s reliance on companies to provide unadulterated 
foods. 
 
  46. United States v. Clayton,     F.3d    , 2016 WL 3615733 (8th Cir. 
7/6/2016). After defendant pled guilty to bank robbery, brandishing a firearm in connection with 
a bank robbery, and being a felon in possession of a firearm, a 279-month prison sentence was 
not substantively unreasonable nor did the court commit procedural error. While the court’s 
discussion of § 3553(a) factors was brief, it showed the court was aware of and considered the 
factors and a sentence fifteen months longer than the statutory minimum was not unwarranted 
based on defendant’s criminal history and his conduct during his offense.  
 
  47. United States v. Ewert,     F.3d    , 2016 WL 3635763 (8th Cir. 
7/7/2016). Defendant entered guilty plea to charges of making a false statement to purchase a 
firearm and being a felon in possession after he was involved in domestic abuse incident. His 
84-month prison sentence was not substantively unreasonable—the sentening court properly 
applied a four-level enhancement for use or possession of a firearm in connection with another 
felony offense (here in connection with first degree harassment under Iowa law) and discussed 
the § 3553(a) factors adequately. 
 
  48. United States v. Chavarria-Ortiz,     F.3d    , 2016 WL 3629018 (8th 
Cir. 7/7/2016). Imposition of 84-month prison sentence and three years of supervised release 
after defendant pled guilty to illegal reentry after removal was not based on procedural 
error—defendant did not object to the adequacy of the court’s explanation of the sentence at the 
time of sentencing and the sentence was within Guidelines range; downward variance was not 
warranted because defendant had three prior convictions for illegal reentry in addition to other 
criminal convictions. 
 
  49. United States v. Leanos,     F.3d    , 2016 WL 3695968 (8th Cir. 
7/11/2016). Defendant who pled guilty to drug trafficking and being an illegal alien in 
possession of a firearm was not entitled to safety valve relief from 120-month mandatory 
minimum sentence—Alleyne requirement that facts increasing mandatory minimum must be 
submitted to a jury did not apply to the issue whether safety valve applies in sentencing and 
defendant stipulated in his plea agreement he possessed firearms, which were found with drug 
stashes that made him ineligible for safety valve relief. 
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  50. United States v. Brave Bull,     F.3d    , 2016 WL 3671702. 
Defendant entered guilty plea to voluntary manslaughter and assault with a dangerous weapon 
after she was involved in altercations with individuals that resulted in injury to one and the death 
of another. Sentence of 162 months imprisonment after court departed upward from criminal 
history category I to category VI was not an abuse of discretion—the sentencing court found 
defendant’s conduct in pushing a victim down the stairs and leaving her there without calling for 
help was “outside the heartland” of conduct in a manslaughter case, supporting the departure.  
 
  51. United States v. Powers,     F.3d    , 2016 WL 3671507 (8th Cir. 
7/11/2016). Defendant entered guilty plea to charge of possessing pseudoephedrine with intent to 
manufacture methamphetamine and on motion received a reduced sentence of 108 months, the 
top of the sentencing range. Court did not abuse its discretion in doing so—obstruction of justice 
enhancement, while increasing defendant’s base offense level, did not take into account the 
exceptional nature of defendant’s obstructionist conduct as he nearly ran over an officer during a 
high speed chase and the original sentence was also imposed at the high end of the guideline 
range. 
 
  52. United States v. Hart,     F.3d    , 2016 WL 3743101 (8th Cir. 
7/13/2016). After defendant was convicted of assault with a dangerous weapon and assault 
resulting in serious bodily injury, defendant challenged the conditions of supervised release 
which would require him to provide financial information to the USPO upon request and 
prohibited him from incurring new credit card charges or opening lines of credit without 
approval of USPO. Eighth Circuit affirmed the conditions, finding they related to the 
circumstances of the crime for which he was convicted (which occurred after he asked his 
stepmother for money) and to prior convictions where he made terroristic threats related to 
money. Defendant would also owe restitution, including contributing to the cost of drug 
treatment.   
 
  53. United States v. Nguyen,     F.3d    , 2016 WL 3878217 (8th Cir. 
7/18/2016). Defendant was convicted on charges of attempted naturalization fraud, theft of 
government funds, social-security fraud, false use of a social security number, aggravated 
identity theft, false statements to a government agency, health care fraud and mail fraud. 
Application of a two-level sentencing enhancement on the basis her fraud offenses involved at 
least ten victims was supported by evidence that defendant used the identifying information of 
three individuals to receive SSI and other benefits, the identities of two more individuals to 
obtain food assistance, and deposited the checks of six other individuals into her own account. 
Her 87-month sentence was not substantively unreasonable as the court adequately weighed and 
articulated the § 3553(a) factors, commenting on the means and ways in which defendant 
committed fraud over a long period of time and noting defendant continued to engage in criminal 
activity while on release pending sentencing. 
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  54. United States v. Hess,     F.3d    , 2016 WL 3878221 (8th Cir. 
7/18/2016). The Eighth Circuit held a 27-month prison sentence for defendant’s Lacey Act 
conviction after he was involved in the purchase and sale of a pair of black rhinoceros horns was 
not substantively unreasonable. Court’s statement during sentencing that helping to establish a 
market for black rhino horns (from an endangered species) was “a serious offense against the 
planet” was supported by testimony during sentencing from a Fish and Wildlife agent who 
explained how the elevated prices for rhinoceros horns contributed to and increased a poaching 
epidemic in Africa. 
 
  55. United States v. Protsman,     F.3d    , 2016 WL 3923889 (8th Cir. 
7/21/2016). Admission of hearsay testimony about defendant’s alleged new law violations and 
other conditions of supervised release during revocation hearing was not an abuse of 
discretion—confrontation with witnesses in Arizona was not practicable and the court was not 
required by Eighth Circuit law to have them testify by telephone, evidence about wire transfers 
to defendant was corroborated, and a document from the Navy Federal Credit Union identifying 
a transfer as likely fraudulent was a routine document in the industry maintained in the normal 
course of business.  
 
  56. United States v. Valencia,     F.3d    , 2016 WL 3947814 (8th Cir. 
7/22/2016). Defendant’s waiver of an illegal sentence (defined as one which exceeded the 
statutory maximum) in his plea agreement required dismissal of his appeal challenging 
application of organizer or leader enhancement as the 240-month sentence that resulted was 
below the statutory maximum of life imprisonment. Co-defendant’s challenge to application of 
manager enhancement was considered as the magistrate judge who took plea misstated the scope 
of appellate waiver; however, there was sufficient evidence to support application of the 
enhancement as defendant directed other members of the drug-trafficking organization, at least 
during one shipment; told couriers where to meet him; asked another participant to bring a scale 
to weigh a new shipment; and fronted drugs to a local seller.  
 
  57. United States v. Torres-Ojeda,     F.3d    , 2016 WL 3947817 (8th 
Cir. 7/22/2016). Prison sentence of 48 months after defendant pled guilty to illegal reentry 
charge below the bottom of the Guidelines range and below what the government argued was not 
based on sentencing error nor substantively unreasonable. The sentencing court acknowledged 
defendant’s desire to return to his family in Mexico, but noted his history of felony domestic 
assault required imprisonment before deportation. 
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  58. United States v. West,     F.3d    , 2016 WL 3947815 (8th Cir. 
7/22/2016). After defendant was convicted on three counts of tax evasion, he was sentenced to 
51 months in prison and three years supervised release. On appeal he challenged conditions 
requiring him to refrain from creating or establishing new internet websites, and to take down 
existing websites (defendant had owned/managed several websites promoting a fraudulent tax 
scheme and promoting non-taxpayer propaganda), and prohibiting him from using 
computers/electronic devices capable of connecting to the internet without written approval of 
the USPO. The Eighth Circuit found the first condition was overbroad to the extent it prohibited 
all content and the second overbroad as the sentencing court could have narrowed its restriction 
in a way which would allow defendant to continue his career as a computer technician. 
Conditions vacated and case remanded for resentencing.  
 
  59. United States v. Kimball,     F.3d    , 2016 WL 4010512 (8th Cir. 
7/27/2016). Revocation of defendant’s supervised release because he failed to abide by the rules 
of the halfway house was not an abuse of discretion. The court had clearly stated that as a 
condition of release defendant must follow the rules, this was defendant’s second revocation, and 
he had committed violation within only a few days of his release. Sentence of eight months 
imprisonment with another four years of supervised release including a requirement of residence 
at a residential reentry center again was within the Guidelines range and was presumed 
reasonable. 
 
  60. United States v. Musa,     F.3d    , 2016 WL 4045304 (8th Cir. 
7/28/2016). After defendant entered guilty plea to fourteen counts of failing to pay employee tax 
withholdings to IRS, 51-month sentence vacated and remanded for resentencing as district court 
failed to make required findings to impose a four-level leadership enhancement.  
 
  61. United States v. Holdsworth,     F.3d    , 2016 WL 4039706 (8th Cir. 
7/28/2016). Revocation sentence of 51 months imprisonment was not procedurally erroneous nor 
substantively unreasonable. After being given probation sentence for felon in possession of 
firearm charge, defendant was in and out of substance abuse treatment programs and halfway 
house placements during his probation. The district court modified his probation five times, yet 
defendant returned to drug use after his last modification and committed six violations of his 
conditions. District court could rely on criminal history score based on range of sentences 
available at time of original sentence, the resulting sentence was within the statutory limit, and 
court’s reference to defendant’s need for sobriety did not indicate the sentence was chosen for 
the particular purpose of participation in drug treatment program. 
 
  62. United States v. Aden,     F.3d    , 2016 WL 4056061 (8th Cir. 
7/29/2016). Sentencing court’s amount of loss calculation relied upon in sentencing defendant 
with Supplemental Nutrition and Assistance Program fraud was not clearly 
erroneous—comparative analysis of SNAP transactions at convenience stores in same zip code 
with transactions at defendant’s stores was an accepted method of proof of loss and court was not 
required to adopt defendant’s argument for loss amount based only on transactions observed by 
video surveillance evidence.  
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  63. United States v. Krebs,     F.3d    , 2016 WL 4056058 (8th Cir. 
7/29/2016). In sentencing defendant on possession of child pornography charge, district court did 
not err in finding prior conviction for indecent contact with a child was a qualifying predicate 
offense for application of mandatory statutory penalty under § 2252(b)(2), resulting in a ten-year 
prison sentence. The court found the Iowa statute under which defendant had been charged was 
divisible and examined the charging document to consider the offense for which defendant had 
been convicted.  
  

I. Habeas  
 
  1. Woods v. Etherton, __U.S.__, 136 S. Ct. 1149 (2016). Applying 
Antiterrorism and Effective Death Penalty Act’s “doubly deferential” standard of review for 
habeas petitions based on ineffective assistance of counsel claims, the Supreme Court holds that 
a “fairminded jurist” could have concluded that petitioner’s counsel was not ineffective, where 
his appellate counsel failed to challenge the inclusion of a hearsay statement on Confrontation 
Clause grounds.  
 
  2. Kernan v. Hinojosa, __U.S.__, 136 S. Ct. 1603 (2016). California 
Supreme Court’s summary denial of prisoner’s habeas petition was “on the merits,” and 
therefore the prisoner’s federal habeas petition should be reviewed under the Antiterrorism and 
Effective Death Penalty Act’s deferential review standard, which prohibits federal courts from 
granting habeas relief unless the state-court decision “was contrary to, or involved an 
unreasonable application of, clearly established Federal law.”   
 
  3. Johnson v. Lee,     U.S.    , 136 S. Ct. 1802 (2016). Federal habeas 
review denied where defendant did not raise her claim on direct appeal; California’s “Dixon” 
rule, which bars a defendant who fails to raise a claim on direct appeal from raising the claim on 
collateral review, was “firmly established and regularly followed” by California’s courts.  
 
  4. Shelton v. Mapes, 821 F.3d 941 (8th Cir. 2016).  Eighth Circuit affirms 
district court’s denial of habeas petition; the state court’s decision relating to petitioner’s 
counsel’s failure to object to a jury instruction was not “contrary to” clearly established law or 
unreasonable. 
 
  5. Gordon v. Arkansas, 823 F.3d 1188 (8th Cir. 2016). Defendant’s federal 
habeas petition was time-barred and no statutory tolling applied because defendant’s state court 
post-conviction relief petition was not properly filed. Although defendant was on 
treatment-precaution status for some of the period in which he could file, he could not explain 
why he could not have filed during the period he was not in that status.  
 
  6. White v. Kelley,     F.3d    , 2016 WL 3082035 (8th Cir. 6/1/2016). 
State court’s finding of no prejudice arising from counsel’s conduct in making a last-minute 
decision to abandon a justification defense, which meant petitioner did not testify at his criminal 
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trial, was not unreasonable under Strickland. Counsel was concerned petitioner would be a poor 
witness and vulnerable under cross-examination based on his prior felonies. 
 
  7. Woods v. Norman,     F.3d    , 2016 WL 3147748 (8th Cir. 6/1/2016). 
State appellate court’s failure to clearly articulate the Strickland reasonable probability language 
did not demonstrate its decision upholding petitioner’s drug trafficking conviction was contrary 
to Strickland’s prejudice standard. The failure of petitioner’s trial counsel to call a co-defendant 
as a witness with respect to drug-trafficking charges against petitioner (during which he would 
have taken full responsibility for the drugs found) did not prejudice petitioner: the long 
relationship between petitioner and the co-defendant created potential bias, the co-defendant had 
already pled guilty and had “little to lose by taking full responsibility,” and co-defendant could 
provide no details to corroborate his assertion that petitioner had no knowledge of the drugs. 
 
  8. Taylor v. Kelley,     F.3d    , 2016 WL 3201101 (8th Cir. 6/9/2016). 
With respect to petitioner’s claim that his trial counsel was ineffective for failing to present 
medical testimony to show petitioner could not have run as officers testified to, the Arkansas 
Supreme Court correctly applied the Strickland standard in finding the proposed testimony 
would have been cumulative because another witness testified about the alleged injuries and the 
doctor whose testimony petitioner offered in his post-conviction proceedings based his opinion 
only on medical records and information from counsel and not on an examination of petitioner.  
 
  9. Donnell v. United States,     F.3d    , 2016 WL 3383831 (8th Cir. 
6/20/2016). Petitioner’s second/successive habeas motion could not be authorized as he sought to 
extend the effect of Johnson regarding the constitutionality of the Armed Career Criminal Act 
residual clause to the residual clause of USSG § 4B1.2(a)(2), a new right not “recognized by the 
Supreme Court or made retroactive on collateral review.” 
 
  10. Hogan v. Kelley,     F.3d    , 2016 WL 3383944 (8th Cir. 6/20/2016). 
Trial counsel’s assistance at trial was not ineffective by failing to file a motion to suppress as 
under the “inevitable-discovery exception” the drug contents of the bag searched would have 
been admissible as officers searching for a long-barreled handgun pursuant to a search warrant 
found drugs and drug paraphernalia in plain view during the search, which likely would have led 
them to secure a warrant to search the bag which was located near those items. 
 
  11. Davis v. Grandlienard,     F.3d    , 2016 WL 3627332 (8th Cir. 
7/7/2016). Decision of Minnesota Supreme Court that trial court committed harmless error by 
admitting petitioner’s statement to the police at trial for felony murder was not contrary to nor an 
unreasonable application of clearly established federal law. 
 
  12. Munt v. Grandlienard,     F.3d    , 2016 WL 3769298 (8th Cir. 
7/14/2016). Eighth Circuit found state appellate court did not unreasonably refuse to follow the 
Supreme Court when it reviewed and denied his claim that the trial court should have removed a 
juror from the jury based on her response to the prosecutor’s question about petitioner’s mental 
illness defense. The present case was distinguishable from Supreme Court precedent in Morgan 
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as petitioner’s counsel followed up on the juror’s partiality, did not challenge her for cause, and 
did not request further questioning. 
 
  13. Herrera v. United States,     F.3d     , 2016 WL 3853811 (8th Cir. 
7/15/2016). Petitioner’s 120-month mandatory minimum sentence for drug trafficking, one count 
of which involved distribution near a playground or school, was not the result of counsel’s 
alleged failure to challenge the quantity and purity of methamphetamine petitioner sold. 
Petitioner pled guilty to distributing mixtures totaling 87.5 grams of pure methamphetamine, 
requiring application of the mandatory minimum. 
 
  14. Allen v. United States,     F.3d    , 2016 WL 3913441 (8th Cir. 
7/20/2016). Counsel’s failure to object to the empaneling of an anonymous jury in death penalty 
case was not ineffective assistance as the state of the law at that time permitted anonymous juries 
under a similar procedure and failure of counsel to argue for an extension of existing law is not 
deficient performance.  
 
  15. Williams v. Kelley,     F.3d    , 2016 WL 4039704 (8th Cir. 
7/28/2016). Petitioner’s habeas petition was time-barred even though his appellate counsel’s 
pursuit of appeal and related remedies was not effective as record showed petitioner was not 
diligent in pursuing his rights.   
 
III. EMPLOYMENT LAW 
 

A. Disability 
 
  1. Kelleher v. Wal-Mart Stores, Inc., 817 F.3d 624 (8th Cir. 2016). Plaintiff’s 
failure to accommodate claim failed as her acceptance of a cashier position that was less 
strenuous than stocking, accompanied by a pay raise, did not qualify as adverse employment 
action. 
 
  2. Scruggs v. Pulaski Cty., 817 F.3d 1087 (8th Cir. 2016).  Plaintiff did not 
establish a prima facie case of discrimination under the ADA where the ability to lift 40 pounds 
was an essential function of plaintiff’s job, and plaintiff did not meet her burden to show there 
was a reasonable accommodation available that would allow her to perform that function. 
 
  3. Morriss v. BNSF Ry. Co., 817 F.3d 1104 (8th Cir. 2016). Eighth Circuit 
affirmed district court’s grant of summary judgment in favor of railroad affirmed where plaintiff 
could not show he was denied employment due to a physical impairment; for obesity to be 
considered a physical impairment under the ADA, it must result from an underlying 
physiological disorder or condition. 
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  4. Dick v. Dickinson State Univ.,     F.3d    , 2016 WL 3442405 (8th 
Cir. 6/23/2016). Employee who had sensitivity to certain cleaning products brought failure to 
accommodate claims under first the ADA and then the Rehabilitation Act that were dismissed on 
summary judgment. Many of the purported adverse employment actions employee claimed 
(failure to transfer to other employment, to grant leave, to limit work year, continued exposure to 
neurotoxins, etc.) were not relevant to the failure to accommodate claim but to a constructive 
discharge claim plaintiff had waived. As for the actions claimed in support of the Rehabilitation 
Act claim, the summary judgment record showed plaintiff had been relieved of all duties putting 
her in contact with chemicals and had been transferred twice to different locations where there 
was less vinyl flooring on which the products were used.   
 

B. Race/Gender/Retaliation 
 
  1. CRST Van Expedited, Inc. v. EEOC, __ U.S.    , 136 S. Ct. 1642 (2016).  
After dismissal of certain sexual harassment/hostile work environment claims brought by the 
EEOC because the EEOC did not satisfy Title VII’s pre-suit requirements, the district court 
awarded the employer $4 million in attorneys’ fees, which the Eighth Circuit reversed on the 
basis that the employer did not prevail “on the merits.” The Supreme Court held that a party in a 
Title VII suit need not prevail “on the merits” in order to recover under Title VII’s attorney fee 
provision. 
 
  2. Green v. Brennan, __U.S.__, 136 S. Ct. 1769 (2016). Where an employee 
in a Title VII case resigns, giving rise to a constructive-discharge claim, the limitations period 
for the 45-day window to initiate contact with an EEO counselor does not begin to run until the 
employee’s resignation. 
 
  3. Olivares v. Brentwood Indus., 822 F.3d 426 (8th Cir. 2016).  District 
court did not abuse its discretion by denying plaintiff’s requests for reinstatement and front pay 
following jury verdict in his favor on employment discrimination claim, where district court 
found that comparable positions had already been filled, there was lingering animus between the 
plaintiff and his former employer, and plaintiff had not satisfied his evidentiary burden on front 
pay claim. 
 
  4. Blackwell v. Alliant Techsystems, Inc., 822 F.3d 431 (8th Cir. 2016).  
Summary judgment in favor of employer affirmed where employee did not establish a prima 
facie case on the basis of any protected class status because she did not show that her employer 
treated similarly situated employees in a disparate manner, nor that the employer failed to follow 
its own policies. 
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  5. Henry v. Hobbs,     F.3d    , 2016 WL 3064567 (8th Cir. 5/31/2016). 
Former correctional officer failed to show termination of his employment was based on 
race—the Caucasian comparator offered by plaintiff as being treated more favorably when 
suspected of selling contraband to inmates was not given a computerized voice-stress analysis 
(“CVSA”) test as had been given to plaintiff nor did he escort an inmate into a prohibited area, 
which was the conduct on which the institution relied in firing plaintiff. Additionally, defendants 
offered evidence of another Caucasian employee suspected of selling contraband to inmates who 
failed a CVSA test and was also fired.  
 
  6. Beacom v. Oracle Am., Inc.,     F.3d    , 2016 WL 3144730 (8th Cir. 
6/6/2016). Adopting the Sylvester standard that an employee’s mistaken belief his/her employer 
has engaged in conduct violating Sarbanes-Oxley Act may be objectively reasonable, the Eighth 
Circuit held that plaintiff’s belief that Oracle was defrauding its investors was not objectively 
reasonable given the minor discrepancy in missed projections ($10 million in a company that 
generated billions of dollars annually). Summary judgment in favor of defendant affirmed.  
 
  7. Jones v. City of St. Louis,     F.3d    , 2016 WL 3201393 (8th Cir. 
6/9/2016). Plaintiff’s claim of race discrimination with respect to a pretermination investigation 
failed as he did not identify an adverse employment action—depletion of his accrued medical 
leave when he suffered emotional distress as a result of the investigation did not qualify as his 
working conditions were not changed, his employment was not terminated, his pay and benefits 
were not cut, and his request for medical leave was approved. As for his discrimination claim 
associated with the City’s evaluation of his performance and placement on a mandatory 
improvement plan, he failed to show comparator employees were similarly situated to plaintiff in 
that the conduct involved was different from plaintiff’s. 
 
  8. Smith v. United Parcel Serv.,     F.3d    , 2016 WL 3726032 (8th Cir. 
7/12/2016). Plaintiff’s claim he was terminated based on his race failed on summary judgment as 
he failed to put forward evidence to rebut UPS’s stated reason for termination—plaintiff’s 
conduct. The record showed plaintiff cursed in the workplace, had conflicts with other 
employees and his supervisor, and disagreed with the company’s efforts to resolve the problems.  
 
  9. Banks v. John Deere and Co.,     F.3d    , 2016 WL 3769553 (8th Cir. 
7/14/2016). In the absence of any evidence in the summary judgment record that race motivated 
Deere to discipline plaintiff for “running scrap” (producing parts that did not comply with 
manufacturing specifications) plaintiff failed to establish the reason for his suspension was a 
pretext for discrimination. Unsworn statements from co-workers that they heard a co-worker 
(who operated the same machine as plaintiff on a different shift) use racially derogatory names in 
referring to plaintiff were insufficient to create a factual issue on racial motivation. 
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  10. Cherry v. Siemens Healthcare Diagnostics, Inc.,     F.3d    , 2016 WL 
3923883 (8th Cir. 7/21/2016). Where evidence showed that plaintiff’s supervisor did not know 
of a planned reduction in force at the time he gave plaintiff negative performance evaluations, 
the summary judgment court did not err in failing to apply a “cat’s paw theory of liability” to 
plaintiff’s claim that he was terminated on the basis of race discrimination.  
 

C. FMLA 
 
  1. Massey-Diez v. Univ. of Iowa Cmty. Med. Servs., Inc.,     F.3d ___, 
2016 WL 3514019 (8th Cir. 6/27/2016). Plaintiff claimed her health care employer interfered 
with her FMLA rights and then refused to renew her employment contract when she exercised 
her FMLA rights. On the summary judgment record before the trial court, it did not err in finding 
that while the employer did direct plaintiff to complete work-related tasks from home during her 
FMLA leave, plaintiff did not complain about it and was trying to reduce her personal time off 
while on leave, consistent with regulations which permit “voluntary and uncoerced” work by 
employees on FMLA leave so long as the work was not a condition of employment. Plaintiff’s 
summary judgment evidence failed to show that employer’s reason for not renewing her contract, 
that she had been late in completing required medical charting in spite of several notices in her 
records, was a pretext for discrimination. 
 
  2. Smith v. AS Am., Inc.,     F.3d    , 2016 WL 3769322 (8th Cir. 
7/14/2016). Plaintiff’s back pain could be considered a chronic condition under FMLA 
regulations as he had two visits to an urgent care clinic for the condition. Award of liquidated 
damages was merited as defendant failed to show the good faith exception applied to the 
mandatory statutory award—court found employer knew plaintiff was trying to take FMLA 
leave and rescinded leave previously granted before even receiving plaintiff’s leave application.  
 
  3. Hernandez v. Bridgestone Americas Tire Operations, LLC,     F.3d    
, 2016 WL 4136959 (8th Cir. 8/4/2016). Where overtime hours were mandatory, rather than 
voluntary, employer correctly deducted missed overtime hours for FMLA-qualifying reasons 
from employee’s FMLA leave entitlement; however, the overtime hours also should have been 
included when calculating employee’s total FMLA leave allotment. Petition for rehearing 
granted and substituted op. on 8/4/2016—case remanded for further consideration of plaintiff’s 
request for costs for computerized legal research as part of attorney fee award.  
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D. FLSA 
 
  1. Tyson Foods, Inc. v. Bouaphakeo,     U.S.    , 136 S. Ct. 1036 (2016). 
In “donning and doffing” case under FLSA, the Supreme Court held it was not error to certify 
and maintain a Rule 23(b)(3) class action. Plaintiff’s submission of representative sample “to fill 
evidentiary gap created by the employer’s failure to keep adequate records” was “a permissible 
means of showing individual hours worked” to establish class-wide liability. 
 
  2. Encino Motorcars, LLC v. Navarro,    U.S.    , 136 S. Ct. 2117 
(2016). In case alleging automobile dealership failed to pay FLSA overtime to service advisors, 
the Supreme Court held that the Department of Labor’s 2011 regulation, which interpreted 
“salesman” exemption in statute to mean only employees who sell vehicles but gave little to no 
explanation for abandoning a long-time practice of treating service advisors as exempt, could not 
be given controlling weight in assessing the plaintiffs’ claims. The Supreme Court held that the 
lack of a “reasoned explanation” for the change in the face of “significant reliance interests” on 
the long practice of exemption meant the regulation was not entitled to Chevron deference. Case 
remanded for interpretation of the statute as applied to the claims raised.  
 
  3. Perez v. Contingent Care, LLC, 820 F.3d 288 (8th Cir. 2016).  Custodial 
day care center qualified as a “preschool” under the FLSA, thus the overtime requirements 
applied. 
 
  4. Williams v. Cent. Transp. Int’l, Inc.,     F.3d    , 2016 WL 4039705 
(8th Cir. 7/28/2016). District court did not err in classifying plaintiff’s “switcher” job as a 
“loader” for purposes of FLSA exemption under Supreme Court precedent—the summary 
judgment record demonstrated a substantial part of his work consisted of loading activities and 
the governing standard was not “exercising judgment and discretion.” 
 

E. Miscellaneous Employment Cases 
 
  1. Heffernan v. City of Paterson,     U.S.    , 136 S. Ct. 1412 (2016). 
The Supreme Court held an employee is entitled to challenge an employer’s action intended to 
prevent the employee from engaging in protected political activity, even if the employer’s 
actions were based on a factual mistake about the employee’s conduct.  
 
  2. MikLin Enters., Inc. v. NLRB, 818 F.3d 397 (8th Cir. 2016). The NLRB’s 
finding that Jimmy John’s franchisee engaged in unfair labor practices was upheld by the Eighth 
Circuit—statements in pro-union posters were protected under the NLRA, postings by 
supervisors and managers about pro-union employee interfered with protected rights, as did 
removal of employee’s postings about settled unfair-labor charges from in-store community 
bulletin board. 
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  3. St. Jude Med. S.C., Inc. v. Biosense Webster, Inc., 818 F.3d 785 (8th Cir. 
2016). In lawsuit by employer against a former employee and competitor who hired him away 
from the company, district court did not err in finding former employee’s employment agreement 
was not a restrictive covenant as it was enforceable only by damages and not injunctive relief 
and was a term-of-years agreement.  
 
  4. Silgan Containers v. Sheet Metal Works Int’l Ass’n, Loc. Union No. 2, 820 
F.3d 366 (8th Cir. 2016). District court did not err in vacating arbitration award regarding 
employer’s contributions to pension fund pursuant to a collective bargaining agreement as the 
validity and formation of the contract provision was not within the scope of the arbitration 
agreement.  
 
  5. Wilson v. Miller, 821 F.3d 963 (8th Cir. 2016). In case alleging defendant 
employer gave plaintiff negative performance evaluations and suspensions and refused to 
promote her based on plaintiff’s protected speech, plaintiff failed to show the evaluations 
affected the hiring decisions made or that they were actually used in the promotion decisions.  
 
  6. Messina v. N. Cent. Distrib., 821 F.3d 1047 (8th Cir. 2016).  Employer 
waived its right to arbitration in wrongful termination case where it proceeded in federal district 
court for eight months before invoking arbitration agreement, thereby prejudicing employee who 
spent time and resources litigating. 
 
  7. Minn. Nurses Ass’n v. N. Mem’l Health Care, 822 F.3d 414 (8th Cir. 
2016).  Arbitrator resolving dispute between nurse/employee and hospital/employer arising 
from collective bargaining agreement acted beyond the scope of authority created by the 
collective bargaining agreement where arbitrator’s ruling attempted to remedy future, theoretical 
disputes that were not at issue in the case.    
 
  8. Elkharwily v. Mayo Holding Co., 823 F.3d 462 (8th Cir. 2016). Summary 
judgment in favor of hospital affirmed where there was no evidence in the record to suggest that 
termination of doctor was pretext for retaliation, and the hospital articulated a legitimate, 
nondiscriminatory reason for terminating his employment—poor job performance. 
 
  9. DePriest v. Milligan, 823 F.3d 1179 (8th Cir. 2016). With respect to 
plaintiff’s First Amendment claim that she was terminated from her position as chief deputy 
because of her political affiliations after defendant was elected to the position of circuit clerk, 
defendant showed the job requirements for the chief deputy position were changed to include 
personal and political loyalty in the position and the addition of duties related to policymaking 
and politics which had not previously been performed by plaintiff; therefore, it was permissible 
for defendant to dismiss plaintiff on the basis of her political affiliation. As for plaintiff’s gender 
discrimination claims, plaintiff failed to show she applied for open positions or that she was 
qualified for a job which was posted. Finally, with respect to her failure to hire retaliation claims, 
plaintiff failed to show the reason given for not hiring her (that the applicants hired had 
experience with a new computer system which plaintiff lacked) was a pretext.   



42 
 

 
  10. Von Rohr v. Reliance Bank,     F.3d    , 2016 WL 3407710 (8th Cir. 
6/21/2016). FDIC’s determination that compensation plaintiff sought after he was terminated 
from employment with a bank qualified as a prohibited “golden parachute” under the FDIC Act 
was based on a reasonable application of the statutory language and therefore was not arbitrary 
or capricious. Because bank was barred from making the payment under Missouri law, its 
defense of impossibility applied to bar plaintiff’s breach of contract claim. 
 
  11. Day v. Celadon Trucking Services,     F.3d    , 2016 WL 3606682 
(8th Cir. 7/5/2016). With respect to WARN Act claims arising after trucking company was sold, 
circuit agreed the transaction was more than a sale of assets as defendant purchased the company 
with intent to continue the existing trucking business, purchased all assets central to that 
business, and entered into non-compete agreements with officers. The APA for sale required all 
employees to remain employed for two weeks following the sale date, therefore under WARN 
they were considered employees of the buyer.   
 
  12. Symphony Diagnostic Servs. No. 1 v. Greenbaum,     F.3d    , 2016 
WL 3615700 (8th Cir. 7/6/2016). Company that purchased assets of another company brought 
action against former employees of the other company to enforce non-compete and 
confidentiality agreements the employees had signed with their former employer. Applying 
Missouri law, the circuit found the non-compete and confidentiality agreements could be 
assigned without the consent of the employees as they were not personal services contracts 
which would have required affirmative action on the part of the employees.  
 
  13. Stewart v. Nucor Corp.,     F.3d    , 2016 WL 3853814 (8th Cir. 
7/15/2016). Applying Arkansas law, exculpatory clause in employment contract that waived 
claims against employer’s clients was enforceable—plaintiff (who was injured on the job 
premises) had time to read it, did not ask any questions about it, and could read and understand 
the contract.   
 
IV. CONSTITUTIONAL LAW 
 

A. First Amendment 
 
  1. Bennie v. Munn, 822 F.3d 392 (8th Cir. 2016).  Even though the record 
reflected that state financial regulators’ heightened scrutiny of financial advisor was motivated in 
part by his protected political activities, the district court’s finding that the regulatory scrutiny 
would not have a chilling effect on “a person of ordinary firmness” was not clearly erroneous, 
and thus the district court’s finding in favor of the state on plaintiff’s First Amendment claim 
was affirmed. 
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  2. Miller v. City of St. Paul, 823 F.3d 503 (8th Cir. 2016). An evangelical 
Christian plaintiff who was prevented from engaging in religious speech at an Irish Fair 
sponsored by a private nonprofit organization under permits from the city failed to show that the 
permits granted to the private entity would authorize prosecution of plaintiff if he engaged in the 
speech he wanted to make at the event, therefore he lacked standing to bring First Amendment 
claims against the city and officer in her official capacity. Plaintiff did have standing with respect 
to claims against the officer in her individual capacity on the theory she overstepped her 
authority. 
 
  3. Young v. Ricketts,     F.3d    , 2016 WL 3207859 (8th Cir. 6/9/2016). 
After Director of the Nebraska Real Estate Commission sent plaintiff, a California real estate 
broker, letters ordering her to cease and desist from advertising the sale of Nebraska real estate 
without a Nebraska real estate broker’s license, plaintiff filed a § 1983 action seeking a 
declaration the Nebraska Real Estate License Act violated her rights under the First Amendment, 
Due Process, Equal Protection, and Privileges or Immunities clauses. The Eighth Circuit 
affirmed the summary judgment ruling that the Act on its face did not regulate speaking or 
publishing, but was a legitimate regulation of the real estate broker profession. 
 
  4. Bernbeck v. Gale,     F.3d    , 2016 WL 3769481 (8th Cir. 
7/14/2016). Plaintiff who brought claims against Nebraska state officials alleging procedures 
they enforced for placing initiatives on state and municipal ballots violated his First and 
Fourteenth Amendments did have standing to bring his Fourteenth Amendment claim. His 
interest in placing an initiative on the ballot was merely a statement of intent which did not 
constitute injury in fact. His interest as a petition signer failed as plaintiff did not show he was 
registered to vote in Nebraska.  
 

B. Fourth Amendment 
 

  1. V.L. v. E.L.,     U.S.    , 136 S. Ct. 1017 (2016). In a per curiam 
decision, the Supreme Court held that Full Faith and Credit Clause required Alabama courts to 
respect a Georgia state court judgment that had allowed a lesbian to adopt her partner’s children. 
Thus, Alabama courts (where partner had moved after the relationship ended) had jurisdiction to 
award visitation rights based on the Georgia adoption judgment. 
 
  2. Procknow v. Curry,     F.3d    , 2016 WL 3383776 (8th Cir. 
6/20/2016). In case alleging officers used excessive force during a third use of a stun gun during 
defendant’s arrest, trial court did not err in admitting over plaintiff’s motion in limine a 
conviction for impersonating a peace officer as probative of his credibility and a conviction for 
attempted first degree murder, which was relevant to the reasonableness of the officers’ use of 
force, even though it was prejudicial.  
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  3. Shultz v. Buchanan,     F.3d    , 2016 WL 3902653 (8th Cir. 
7/19/2016). With respect to unlawful entry and excessive force claims against officer who 
entered home and used a taser on plaintiff in effecting his arrest on public intoxication charge, 
officer was entitled to qualified immunity. The Eighth Circuit held that the circumstances before 
the officer were “close enough to the line of a valid entry,” given his observation upon arrival at 
the scene that plaintiff had been drinking, was upset and had knocked over a chair when he 
approached the officer and after plaintiff entered the home, the officer heard yelling, children 
screaming and a loud thud, which gave the officer reasonable grounds to believe someone inside 
was in need of immediate aid. The de minimis nature of injury which plaintiff sustained from the 
tasing also supported granting qualified immunity to the officer.   
 

C. Due Process/Equal Protection 
 
  1. Harris v. Ariz. Ind. Redistricting Comm’n,     U.S.    , 136 S. Ct. 
1301 (2016). Arizona’s redistricting plan upheld by the Supreme Court as a deviation below 10% 
did not make out a prima facie case of invidious discrimination. 
 
  2. Fisher v. Univ. of Tex. at Austin,    U.S.    , 136 S. Ct. 2198 (2016). 
The Supreme Court holds university’s affirmative action admissions program lawful under the 
Equal Protection Clause. 
 
  3. Glasgow v. Nebraska, 819 F.3d 436 (8th Cir. 2016) and Kruger v. 
Nebraska, 820 F.3d 295 (8th Cir. 2016). Plaintiffs, whose son and wife respectively were killed 
by recently paroled inmate, sued state under federal and state law. Eighth Circuit applied general 
rule that state is not required by the Due Process Clause to protect its citizens against private 
actors, and no exceptions apply in these cases. 
 
  4. Mickelson v. Cty. of Ramsey, 823 F.3d 918 (8th Cir. 2016). County jail’s 
policy of deducting a $25 booking fee from a detained arrestee’s cash upon booking and 
subsequent return of remaining funds in the form of a prepaid debit card (in accordance with 
state statute allowing counties to require payment of a booking fee) did not violate Fourth or 
Fourteenth Amendment rights. Pre-deprivation hearing was not required constitutionally based 
on the state’s legitimate interest in collecting the fee, the amount at issue was small and the 
deprivation temporary since fee could be refunded under certain conditions. 
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  5. Helmig v. Fowler,     F.3d    , 2016 WL 3675475 (8th Cir. 
7/11/2016). Plaintiff had been convicted of the murder of his mother, but the conviction was set 
aside and the state decided not to retry plaintiff. He subsequently brought a § 1983 lawsuit 
against law enforcement officers, claiming (in part) they fabricated evidence and failed to 
disclose exculpatory evidence. The Eight Circuit affirmed the trial court’s summary judgment 
ruling dismissing the case, holding the sheriff was protected by absolute immunity with respect 
to the claim that evidence of a reported altercation between plaintiff and his mother had been 
fabricated, as the sheriff only learned of the report during trial at the same time as the prosecutor 
and defense counsel and did not learn the report was unsubstantiated until after trial and his trial 
testimony that plaintiff’s mother had contacted his office a number of times during her divorce 
from plaintiff’s father was not inconsistent with evidence of five to fifteen contacts, thus no 
Brady violation occurred.  
 
  6. Truong v. Hassan,     F.3d    , 2016 WL 3769456 (8th Cir. 
7/14/2016). Metro bus passenger brought § 1983 claim against bus driver for violation of his 
rights to substantive due process after plaintiff was kicked off a bus. The intent-to-harm standard 
was appropriate to apply as the situation was evolving quickly and the bus driver had to make 
“instant judgments about a passenger who he knew to ride the bus without paying, refused to exit 
the bus, and who, after [defendant] removed him from the bus, responded by jumping onto the 
front of the bus as it attempted to drive away.” The Eighth Circuit agreed that on the summary 
judgment record and viewing a video of the incident, defendant driver’s objective was to remove 
plaintiff from the bus and he did not act maliciously or sadistically to cause plaintiff physical 
harm, even though the driver grabbed plaintiff by his shoulders and pushed him off the bus, 
followed by a kick in plaintiff’s direction that may/may not have made contact; started and 
stopped the bus to try to get plaintiff off the front; and allowed some other passengers to exit the 
bus, confront plaintiff and remove him from the bus. The Eighth Circuit found on this record the 
conduct of defendant driver did not amount to a substantive due process violation.  
 
 D. Eighth Amendment 
 
  1. Barton v. Taber, 820 F.3d 958 (8th Cir. 2016). Evidence decedent became 
unconscious at the scene of a single-car accident, was not responsive necessitating checking his 
pulse, could not stand or walk on his own and could not answer questions and fell off a bench at 
the detention center onto the floor, all of which defendant officer observed, were sufficient to 
establish on summary judgment that decedent had an objectively serious medical need, even if 
the officer did not know it was a heart condition. As to the subjective component of the analysis, 
the officer’s failure to obtain medical attention was sufficient to establish deliberate indifference 
on summary judgment. The case law at the time was such that a reasonable officer would 
recognize the failure to seek medical care was a constitutional violation, therefore the officer was 
not entitled to qualified immunity defense.  
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  2. Dadd v. Anoka Cty.,     F.3d    , 2016 WL 3563424 (8th Cir. 
6/30/2016). Pretrial detainee, who had undergone dental surgery the day before his arrest and 
was on pain killers, brought § 1983 claim against jail, jailers and jail medical staff after he was 
not given his pain medication in spite of his complaints. District court denied defendants’ motion 
to dismiss on the ground of qualified immunity as the complaint made plausible allegations of 
the nurse’s and deputies’ knowledge of defendant’s pain and need for medication, it was not 
necessary the delay in treatment last days or weeks instead of two days as occurred here, and the 
right to treatment was clearly established.  
 
  3. Corwin v. City of Indep.,     F.3d    , 2016 WL 3878216 (8th Cir. 
7/18/2016). Plaintiff brought action against jail staff after he was not taken to doctor for 
treatment of a broken hand (injured during the altercation which landed him in jail) but received 
only ibuprofen and an ACE wrap for his wrist. The summary judgment record showed jail 
nursing staff provided treatment and placed his complaint form in a folder which placed him on 
the list to be transported for medical assistance and plaintiff was discharged before he could be 
transported. The Eighth Circuit found at most the nurse was negligent, which does not support a 
§ 1983 claim of deliberate indifference.  
 
  4. Montgomery v. City of Ames,     F.3d    , 2016 WL 3913442 (8th Cir. 
7/20/2016). After plaintiff was seriously injured when former boyfriend, who had been arrested 
for domestic abuse of plaintiff, escaped from his halfway house placement, broke into plaintiff’s 
home, shot her and then himself, her due process claims against the state defendants failed on 
summary judgment. There was no evidence manager of halfway house knew about the 
boyfriend’s abuse history or that plaintiff had called that afternoon communicating concern for 
her safety; the employees at the halfway house did not know the boyfriend had violated a 
no-contact order when they authorized him to visit a local grocery store, and there was no 
evidence any danger to plaintiff was newly created by the halfway house since the danger existed 
before the boyfriend was placed there.  
 

E. Miscellaneous Constitutional Claims 
 
  1. Caetano v. Massachusetts,     U.S.    , 136 S. Ct. 1027 (2016). 
Applying the Second Amendment in a per curiam decision, the Supreme Court held that a state 
law prohibiting the possession of stun guns violated the Second Amendment.  
 
  2. Bank Markazi v. Peterson,     U.S.    , 136 S. Ct. 1310 (2016). The 
Supreme Court held 22 U.S.C. § 8772, which makes assets of the Iranian government available 
to satisfy judgments obtained by victims of Iran-sponsored acts of terrorism, does not violate 
separation of powers. 
 
  3. Whole Woman’s Health v. Hellerstedt,     U.S.    , 136 S. Ct. 2292 
(2016). The Supreme Court held that Texas laws placing admitting privileges and surgical center 
requirements on physicians who performed abortions placed an undue burden on women’s 
constitutional right to abortions and thus were unconstitutional.  
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  4. Eggenberger v. W. Albany Twp., 820 F.3d 938 (8th Cir. 2016). Plaintiff’s 
claims that township violated his rights to political speech, free speech, association, and petition 
under the Minnesota constitution failed to state a claim as Eighth Circuit found there was no 
private cause of action for violations of the Minnesota constitution.  
 
  5. Dixon v. Tanksley, 822 F.3d 437 (8th Cir. 2016).  Summary judgment in 
favor of police officers in § 1983 case granted where there was no evidence to support notion 
that officer falsified accident report, and therefore no need to decide whether there could ever be 
a successful due process claim based on a false police report that causes the denial of an 
insurance claim for accidental death benefits. 
 
  6. Ingrassia v. Schafer,     F.3d    , 2016 WL 3228409 (8th Cir. 
6/13/2016). Civilly committed individual brought claim against the treatment center to which he 
was committed, claiming he was denied adequate nutrition in violation of his rights under the 
Fourteenth Amendment. The trial court did not err in denying defendants’ summary judgment on 
qualified immunity grounds as there were contested facts whether his BMI and lab results were 
normal, sometimes he received only 1200 calories a day instead of the recommended 2000, he 
lost 11 pounds in less than two months, and some food was improperly held under a “no liquids” 
order.  
 
  7. North Dakota v. Heydinger,     F.3d    , 2016 WL 3343639 (8th Cir. 
6/15/2016). The Eighth Circuit held a Minnesota statue restricting the importation of power from 
out-of-state power facilities violated the Commerce Clause, in response to challenge by the state 
of North Dakota and members of an interstate transmission system organization that provided 
power to members in Minnesota.   
 
V. PRISONERS’ RIGHTS 
 

 A. Miscellaneous 
 
  1. Ross v. Blake,    U.S.    , 136 S. Ct. 1850 (2016). The Fourth Circuit’s 
“special circumstances” exception to Prison Litigation Reform Act exhaustion requirements was 
not supported by the PLRA; however, prison inmate’s excessive force claims were not 
necessarily barred as unexhausted as the lower courts needed to consider whether the prison’s 
grievance process was available to the inmate since there was a separate Internal Investigative 
Unit procedure to look into charges of prison staff misconduct that might bar an inmate’s relief 
through the administrative remedy process. Case remanded for further inquiry. 
 
  2. Jenner v. Nikolas,     F.3d    , 2016 WL 3648329 (8th Cir. 7/8/2016). 
Because plaintiff did not have a protected liberty interest in a parole hearing, her due process 
complaints that inclusion of pictures of her deceased daughter (who plaintiff had been convicted 
of killing) in her parole file had no basis in the law.  



48 
 

 
VII. MISCELLANEOUS 
 
  1. Sturgeon v. Frost,     U.S.    , 136 S. Ct. 1061 (2016). In case 
challenging the federal Park Service’s application of its hovercraft regulation to plaintiff’s 
conduct in piloting a hovercraft over a stretch of river owned by the State of Alaska but 
contained within a national preserve, the Supreme Court held the Alaska National Interest Lands 
Conservation Act (“ANILCA”) created an exception to the Park Service’s general authority over 
federally managed preservation areas, rejecting the Ninth Circuit’s interpretation, which upheld 
the Park Service’s regulatory authority. 
 
  2. Nebraska v. Parker,     U. S.    , 136 S. Ct. 1072 (2016). In dispute 
whether Omaha Tribe could apply its Beverage Control Ordinance to retailers in village 
purchased under the terms of the 1882 Act regarding survey and sale of tracts of Indian land, the 
Supreme Court holds the 1882 Act did not diminish the Omaha Indian Reservation. The Court 
did not, however, reach questions about laches and acquiescence curtailing the Tribe’s authority 
to tax retailers in the village.  
 
  3. Evenwel v. Abbott,     U.S.    , 136 S. Ct. 1120 (2016). The Supreme 
Court holds the one-person, one-vote principle is satisfied by state legislative districts based on 
total population, not just total voter population. 
 
  4. Hughes v. Talen Energy Mktg. LLC,    U.S.    , 136 S. Ct. 1288 
(2016). The Supreme Court held that Maryland’s energy regulatory program to encourage 
in-state generation of power was preempted by Federal Power Act and its interstate wholesale 
rate structure, although Maryland was not foreclosed from encouraging new production so long 
as not conditioned on payments outside Federal Energy Regulatory Commission rates.  
 
  5. Franchise Tax Bd. of Cal. v. Hyatt,    U.S.    , 136 S. Ct. 1277 (2016). 
Because the Court was equally divided, it held Nevada courts could exercise jurisdiction over 
California’s state agency, but could not apply a Nevada rule of law that awarded damages against 
California greater than the courts could award against Nevada in similar circumstances.  
 
  6. Husky Int’l Elecs., Inc. v. Ritz, ___ U.S. ___, 136 S. Ct. 1581 (2016). 
Bankruptcy Code provision prohibiting debtors from discharging debts obtained by “actual 
fraud” encompasses forms of fraud such as fraudulent conveyance; “actual fraud” is not limited 
to situations where the debtor made a false representation to obtain the loan.   
 
  7. Zubik v. Burwell, ___ U.S. ___, 136 S. Ct. 1557 (2016). Non-profit 
organizations that provide health insurance to their employees brought a suit under the Religious 
Freedom Restoration Act of 1993 challenging federal regulations requiring them to submit a 
form to their insurer or the government if they wish to opt out of covering contraceptives.  In an 
unsigned opinion, and without deciding on the merits, the eight-member court remanded to the 
Third, Fifth, Tenth, and D.C. Circuits to allow the parties to fashion a compromise approach. 



49 
 

 
  8. Luna Torres v. Lynch, __ U.S. ___, 136 S. Ct. 1619 (2016).  A state 
crime is an “aggravated felony” within the meaning of the Immigration and Nationality Act 
(“INA”) if it corresponds to one of the federal offenses listed in the INA in all respects; in this 
case, the petitioner’s guilty plea of arson under state law was an “aggravated felony” within the 
meaning of the INA. 
 
  9. Army Corps of Eng’rs v. Hawkes Co., Inc.,     U.S.    , 136 S. Ct. 
1807 (2016). An approved “Jurisdictional Determination” issued by the Army Corps of 
Engineers, which is the Corps’ definitive decision as to whether a particular body of water is a 
“water of the United States” subject to the Clean Water Act, is a final agency action under the 
Administrative Procedures Act, and therefore judicially reviewable. 
 
  10. Halo Elecs., Inc. v. Pulse Elecs., Inc.,    U.S.    , 136 S. Ct. 1923 
(2016). The Supreme Court held that the Federal Circuit’s Seagate test for enhanced damages is 
inconsistent with 35 U.S.C. § 284 of the Patent Act and rejects the rigid formula for an award of 
enhanced damages under the statute as well as the Federal Circuit’s tripartite appellate review 
framework.  
 
  11. Puerto Rico v. Franklin Cal. Tax-Free Trust, ___ U.S.    , 136 S. Ct. 
1938 (2016). The Supreme Court held that Puerto Rico’s Recovery Act (intended to enable 
public utility corporations to restructure debt) is pre-empted by § 903(1) of the Bankruptcy Code.   
 
  12. Kingdomware Techs., Inc. v. United States,    U.S.    , 136 S. Ct. 1969 
(2016). In case involving bid protest to Department of Veteran’s Affairs’ procurement of 
multiple contracts through the Federal Supply Schedule without following the statutory “Rule of 
Two” set-aside provision of 28 U.S.C. § 8127(a), the Supreme Court holds the statute 
unambiguously requires use of the Rule of Two in government contracting.    
 
  13. Trevarton v. South Dakota, 817 F.3d 1081 (8th Cir. 2016). 
Plaintiff-landowners’ quiet title actions with respect to former railroad right-of-ways, seeking 
declaration quieting title in plaintiffs, failed to state a claim upon which relief could be granted 
as the state acquired a “new easement” to the right-of-way (which the railroad had quitclaimed to 
it) under the Trails Act and did not stand in the shoes of the railroad, which had abandoned the 
right-of-way. 
 
  14. Abdull v. Lovaas Inst. for Early Intervention Midwest, 819 F.3d 430 (8th 
Cir. 2016). In case against an early childhood behavioral therapy center involving discrimination 
claims under state and federal law, Eighth Circuit affirmed summary judgment in favor of 
defendant where there was no evidence that defendant’s treatment of plaintiff’s child was 
motivated by plaintiff or child’s national origin. 
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  15. Foster v. Vilsack, 820 F.3d 330 (8th Cir. 2016). USDA determination that 
a portion of plaintiffs’ farmland was a wetland subject to Swampbuster provisions upheld as 
there was sufficient evidence to support the agency’s final decision and the agency’s use of a 
comparison site was not arbitrary, capricious, or contrary to law.   
 
  16. Country Mut. Ins. Co. v. Orloske, 820 F.3d 335 (8th Cir. 2016). After 
Orloske tripped on the stairs with a loaded gun and fatally shot his brother, in subsequent 
declaratory judgment action by homeowner insurer seeking to establish its policy did not provide 
coverage for the incident, the Eighth Circuit held Minnesota’s reasonable-expectations doctrine 
did not invalidate a criminal-acts exclusion in the policy. 
 
  17. Brown v. Louisiana-Pacific Corp., 820 F.3d 339 (8th Cir. 2016). In 
lawsuit alleging fraudulent misrepresentation by manufacturer of exterior housing trim board, 
plaintiff failed to show justifiable reliance as there was no evidence builder received materials 
regarding the quality of the TrimBoard from the manufacturer, only that the advertisements were 
consistent with what the builder thought he was purchasing. 
 
  18. Am. Family Mut. Ins. Co. v. Donaldson, 820 F.3d 374 (8th Cir. 2016). In 
matter of first impression under Minnesota insurance law, the Eighth Circuit holds that insured’s 
entry into a Miller-Shugart settlement (in which liability is admitted) after the insurer had already 
protected insured from liability under a Drake-Ryan settlement was a breach of the cooperation 
clause of the umbrella policy, voiding coverage under that policy. 
 
  19. 32nd St. Surgery Ctr. v. Right Choice Managed Care, 820 F.3d 950 (8th 
Cir. 2016). Summary judgment in favor of insurer on plaintiff medical provider’s claims of 
quantum meruit, unjust enrichment, vexatious refusal, and injunctive relief and as well as 
dismissal of breach of reimbursement obligation, breach of contract, and declaratory judgment 
claims arising from dispute regarding reimbursement rates affirmed. Ancillary-provider 
agreement clearly set out the medical provider’s acceptance of rate for services for insureds 
belonging to all of the insurers’ networks.  
 
  20. Nat’l Sur. Corp. v. Dustex Corp., 820 F.3d 988 (8th Cir. 2016). In 
insurance-coverage dispute, irrespective of whether Iowa or Georgia law applied, trial court’s 
finding that Dustex understood the insurer was defending an arbitration claim under a reservation 
of rights was not clearly erroneous based on the evidence in the record.   
 
  21. Associated Elec. & Gas Ins. Servs. v. Bendtec, Inc., 822 F.3d 420 (8th Cir. 
2016).  In case involving an allegedly defective product installed at a power plant, the Eighth 
Circuit upheld the district court’s grant of summary judgment in favor of the defendant where 
Minnesota’s two-year statute of limitations for contract and tort claims “arising out of the 
defective and unsafe condition of an improvement to real property” barred the action. 
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  22. Bamford, Inc. v. Regent Ins. Co., 822 F.3d 403 (8th Cir. 2016).  
Following jury verdict in insured’s favor against insurer for bad faith refusal to settle within 
policy limits, District Court’s denial of insurer’s post-verdict motion for judgment as a matter of 
law or a new trial were affirmed where the insured presented sufficient evidence that its 
insurance company failed to take insured’s potential liability for an excess judgment into account 
during settlement discussions. 
 
  23. Burger v. Allied Prop. and Cas. Ins. Co., 822 F.3d 445 (8th Cir. 2016). 
Language in insurance policy was unambiguous where underinsured motorist (“UIM”) 
endorsement defined UIM as having a policy with a limit of liability less than $50,000; the driver 
who caused the accident in question had a $100,000 limit of liability, so UIM endorsement did 
not apply. 
 
  24. State Bank of Bellingham v. BancInsure, 823 F.3d 456 (8th Cir. 2016). 
Following a fraudulent transfer of funds that occurred as the result of a computer breach, bank 
sought to recover losses from issuer of financial institution bond that provided coverage for 
losses caused by computer system fraud. The bond issuer denied coverage because employees 
had not followed computer security protocols, and the bank alleged breach of contract. Applying 
Minnesota law, the Eighth Circuit concluded that the “overriding cause” of the bank’s loss was 
the computer breach and illegal wire transfer, which was not a foreseeable and natural 
consequence of the failure to follow security policies. 
 
  25. Feed Mgmt. Sys., Inc. v. Comco Sys., Inc, 823 F.3d 488 (8th Cir. 2016). In 
case arising as a result of defendant’s refusal to indemnify plaintiff under the terms of a 
Management Agreement between the parties, the Eight Circuit holds the plain language of the 
agreement covered litigation between plaintiff and a third party with which both plaintiff and 
defendant had dealings. In addition, district court did not err in limiting plaintiff’s recovery to 
$87,350 out of the $1 million-plus fees, costs, and expenses resulting from the underlying 
litigation. 
 
  26. Gosiger, Inc. v. Elliott Aviation, Inc., 823 F.3d 497 (8th Cir. 2016). In 
action by owner of damaged aircraft against servicing company which damaged it, the Eighth 
Circuit affirmed the district court’s grant of summary judgment in favor of servicer on whether 
plaintiff was entitled to diminution in value damages. Neither a specification agreement nor a 
return to service agreement between the parties authorized diminution damages. 
 
  27. Bruhn Farms Joint Venture v. Fireman’s Fund Ins. Co., 823 F.3d 1161 
(8th Cir. 2016). Insurance dispute over adjusted value of hail-damaged crops required remand for 
further proceedings as there was factual dispute whether insurer breached the contract, which 
prevented entry of summary judgment on either claim. 
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  28. Bell v. Blue Cross and Blue Shield of Oklahoma, 823 F.3d 1198 (8th Cir. 
2016). Provision under the Federal Employees Health Benefits Act, 5 U.S.C. §§ 8901–14, 
preempted plaintiff’s state-law defense to a claim she must reimburse her insurer for medical 
benefits paid by a tortfeasor’s insurer. 
 
  29. Bull v. Nationwide Mut. Fire Ins. Co.,     F.3d    , 2016 WL 3034479 
(8th Cir. 5/27/2016). In lawsuit against homeowners’ insurer for breach of contract based on 
insurer’s refusal to pay for damages caused by water leaking from pipe located under the 
garage-floor slab of plaintiff’s home, the trial court correctly found the claim fell within a policy 
exclusion for property loss which resulted from “water or water-borne material below the surface 
of the ground” as the language of the exclusion was unambiguous. 
 
  30. Soo Line R.R. Co. v. Werner Enters.,     F.3d    , 2016 WL 3176822 
(8th Cir. 6/7/2016). Lawsuit arising after defendant’s truck driver struck a train causing a tanker 
car to spill its chemical load went to trial on negligence claims only after plaintiff railroad’s 
trespass and nuisance claims were dismissed on summary judgment. Summary judgment 
evidence showed the driver did not enter track intersection intentionally, which would be 
required to support a trespass claim, and the jury’s finding the driver was not negligent supported 
the trial court’s determination no wrongful conduct occurred under Minnesota nuisance statute. 
 
  31. Lincoln Composites, Inc. v. Firetrace USA, LLC,    F.3d    , 2016 WL 
3186895 (8th Cir. 6/8/2016). After fire detection tubing failed and defendant seller refused to 
refund purchase price, plaintiff-buyer’s claims went to a jury, resulting in a damages verdict 
against the seller in excess of $900,000 on a breach of express warranty claim. Denial of 
defendant’s motion for new trial was not an abuse of discretion as there was sufficient evidence 
on which the jury could find defendant’s limited repair or replace remedy failed of its essential 
purpose and that defendant was on notice of plaintiff’s terms and conditions of contract.  
 
  32. Gateway Customer Sols., LLC v. GC Servs. Ltd. P’ship,     F.3d    , 
2016 WL 3212993 (8th Cir. 6/10/2016). In declaratory judgment action arising out of a business 
referral agreement between the parties, trial court’s determination that a subsequent agreement 
was a new one instead of a renewal of the old agreement was supported by the applicable law 
(Delaware) and the unambiguous definition of “renewals” defined in an addendum to the 
contract.  
 
  33. Ventura v. Kyle,     F.3d    , 2016 WL 3228373 (8th Cir. 6/13/2016). 
Defamation and unjust enrichment case by Jesse “The Body” Ventura against the author who 
claimed he had “laid out” the celebrity (unnamed in book) in a bar fight. Eighth Circuit held that 
remarks of plaintiff’s counsel during closing arguments, coupled with improper 
cross-examination of two witnesses about insurance coverage for defendant, prevented defendant 
from receiving a fair trial and trial court erred in denying new trial. Unjust enrichment claim (on 
which jury made advisory award of $1.35 million) dismissed as it had no support under 
Minnesota law. Defamation claim remanded for new trial. 
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  34. Richland/Wilkin Joint Powers Auth. v. Army Corps of Eng’rs,     F.3d 
___, 2016 WL 3383978 (8th Cir. 6/20/2016). Power authorities of Minnesota and North Dakota 
brought suit against the Corps of Engineers, alleging that construction of a river ring levee by the 
Corps’ local partner violated the National Environmental Policy Act. Preliminary injunction was 
granted. On appeal, the Eighth Circuit affirmed the district court, finding no error in its 
determination that the ring levee was a component of a larger diversion project still under review 
for environmental impact statement, which would violate the Minnesota Environmental 
Procedure Act. 
 
  35. Clarke Cty. Dev. Corp. v. Affinity Gaming, LLC,     F.3d ___, 2016 WL 
3457613 (8th Cir. 6/24/2016). Case involving a dispute between a non-profit county 
development corporation and casino operator concerning casino management agreement. In light 
of fact issues concerning the parties’ intent in a memorandum of understanding and whether 
board approval was a condition precedent to enforcement of a contract, Eighth Circuit reversed 
summary judgment in favor of casino operator and remanded case for further proceedings. 
 
  36. Whitney v. The Guys, Inc.,     F.3d    , 2016 WL 3457263 (8th Cir. 
6/24/2016). In cross-litigation between shareholder and corporate defendants involving 
shareholder-rights claims and cross claims that shareholder caused payments to be diverted to a 
personal bank account, district court did not err in concluding on summary judgment record that 
shareholder was on notice of the accrual of his claims before October 2007, thus his shareholder 
claims which pre-dated that time were barred by statute of limitations. 
 
  37. Cooper v. Gen. Am. Life Ins. Co.,     F.3d    , 2016 WL 3523757 (8th 
Cir. 6/28/2016). Plaintiff’s claim for discretionary breach of contract attorney’s fees under 
Arkansas statutes failed as he did not suffer a “loss” as defined by the statute when his annuity 
transaction got reversed until the issuer obtained a replacement treasury warranty. 
 
  38. United States v. Tolin,     F.3d    , 2016 WL 3606648 (8th Cir. 
7/5/2016). In suit concerning the priority of the U.S. government’s tax lien over other competing 
interests in real property in Missouri, release of a 2004 deed of trust on 5/22/2006 allowed a 
2004 tax lien recorded 3/30/2006 to rise in priority over a 2006 loan for property, which the court 
found was not a replacement mortgage as argued by the bank because it was not the “same 
transaction” based on the two-month-plus gap between release of the old deed and recordation of 
the new deed. 
 
  39. Carlson v, Midwest Prof’l Planners,     F.3d    , 2016 WL 3675401 
(8th Cir. 7/11/2016). Negligence suit against insurance company after its agent did not list 
decedent’s business partners, former policy beneficiaries, as co-owners of the policy failed as 
from the time the policy was first issued with decedent as the sole owner, the agent did not have 
authority to change the policy to correct any mistake and could not force the owner to make a 
change. 
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  40. Nelson v. Midland Credit Mgmt.,     F.3d    , 2016 WL 3672073 (8th 
Cir. 7/11/2016). Agent for creditor did not violate Fair Debt Collection Practices Act by filing a 
proof of claim in plaintiff’s bankruptcy case for a time-barred debt. The proof of claim, while 
time-barred, was accurate and complete and did not qualify as “false, deceptive, misleading, 
unfair, or unconscionable” under the Act. 
 
  41. Others First, Inc. v. Better Bus. Bureau of Greater St. Louis, Inc., ___ 
F.3d ___, 2016 WL 3727747 (8th Cir. 7/12/2016). Charitable organization’s tort claims for 
injurious falsehood and interference with business expectancy failed on summary judgment 
because defendant’s news release in which it voiced concern about plaintiff’s vehicle donation 
program did not contain an actionable falsehood—the eight challenged statements in the news 
release either contained truthful facts or protected opinions.  
 
  42. Compart’s Boar Store v. United States,     F.3d    , 2016 WL 
3743095 (8th Cir. 7/13/2016). After the National Veterinary Services Laboratories tested 
plaintiff’s pigs for Porcine Reproductive and Respiratory Syndrome virus and reported 
“inconclusive” results to China, that country suspended all imports from the producer. 
Producer’s lawsuit against the United States under the Federal Tort Claims Act failed as the 
discretionary function exemption to the waiver of sovereign immunity applied because the policy 
under which the labs took the blood samples used permissive instead of mandatory language; 
therefore the court did not have jurisdiction over the claims. 
 
  43. Blake Marine Grp. v. CarVal Inv’rs,     F.3d    , 2016 WL 3743075 
(8th Cir. 7/13/2016). Plaintiff’s lawsuit in which it alleged defendant tortiously interfered with 
plaintiff’s contract to lease a barge and crane to a third party was dismissed as barred by the 
applicable statute of limitations, which the trial court found was governed by Alabama’s 
two-year limitations period and not by Minnesota’s six-year limitations period. Plaintiff was an 
Alabama corporation and defendant a Minnesota corporation; the lawsuit was brought in 
Minnesota district court and Minnesota choice-of-law analysis applied. Of the applicable factors, 
the Eighth Circuit agreed with the district court in applying Alabama law and its limitations 
period. 
 
  44. Parks v. Ariens Co.,     F.3d    , 2016 WL 3769525 (8th Cir. 
7/14/2016). District court and Eighth Circuit agreed product manufacturer could satisfy its duty 
of care to a purchaser by making available an optional safety feature (which would have 
prevented the lawnmower accident that led to the litigation), the “optional equipment doctrine.”  
 
  45. Capson Physicians Ins. Co. v. MMIC Ins. Inc.,     F.3d    , 2016 WL 
3902654 (8th Cir. 7/19/2016). New insurer for physician was entitled to equitable rescission of 
prior-acts coverage as the failure of the physician (and new hospital he was joining) to disclose a 
pending malpractice lawsuit while prior-acts coverage was under consideration amounted to a 
false material misrepresentation under Iowa law.  
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  46. Barkley, Inc. v. Gabriel Bros., Inc.,     F.3d    , 2016 WL 3974161 
(8th Cir. 7/25/2016). Plaintiff’s damages claim in breach of contract action were liquidated under 
Missouri law—it made a fixed demand for payment and the method of calculation was not in 
dispute—therefore, trial court erred in failing to award prejudgment interest.   



 

Farmland Observations: Markets, 
Marketing & Ratings

2:00 p.m. - 2:45 p.m.

Presented by:
Fred Greder
Benchmark Agribusiness, Inc.
23 Third Street NW
Mason City, IA 50401
Phone: 641-424-6983

  

    

Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016Thursday, September 8, 2016



Bridge the Gap Seminar
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Only 52 hours to the big game!



FARMLAND MARKET

What’s happened since the peak in the Fall of 2012?



Farmland Auction Sales Results 
North Central Iowa – July 2012 to Present
All classes of tillable cropland









FARMLAND MARKETING



What is the difference between 
efficient and effective?



Efficient means:

Doing things right.

Effective means:

Doing the right thing. 



The Dos & Don’ts 
of Conducting Grade A 
Sealed Bid Auctions



DO recognize that not every type of real 
estate sale is suited to an auction format. 
Recreational land, rural residential 
properties and highly improved properties 
are likely to be more successful when sold 
through a broker.



DON’T try to auction a “blended” 
property, or, if you do, offer the 
components separately. 
1)Offer the rural residential acreage 
separate from the surrounding cropland

2)Split the recreational woods from the 
cropland. 



DO consider an auction as an effective 
way to meet a deadline, such as:
• End of the fiscal year.
• Before a foreclosure filing.



DO consider an auction if your client’s 
ultimate goal is getting top dollar. An 
auction may not be the right approach if 
they are more interested in seeing a 
neighbor or relative get the property.



DO advertise beyond the local paper.
Skimping on advertising will cost you 
potential bidders.

If I don’t know about your auction, 
neither do your best buyers. 



Domake a sale brochure available 
online to provide easy access to 
information for interested buyers. 



DON’T advertise an appraised value 
or high minimum bid.



DON’Tmake it complicated.
• Terminate leases.
• Avoid the growing season.
• Don’t include a refusal option.



DO schedule the bid opening at a 
time and location that are convenient 
for the most likely buyers.



DON’T limit the number of bidders.



DO open bids on the same day bids 
are due.



DO give bidders plenty of time to raise 
their bids and allow bidders back in 
even if they passed on an earlier round.



Components of a Grade A 
Sealed Bid Auction

1. Is it APPROPRIATE?
2. Have I created AWARENESS through 

ADVERTISING?
3. Are the time and location AVAILABLE to 

promote ATTENDANCE?
4. And, finally, can I keep the bidders’ 

ADRENALINE pumping?



Access the Dos & Don’ts of Sealed Bid Auctions on the 
Benchmark Agribusiness Inc. website at 

www.benchmarkagribusiness.com/pdf/BenchmarkNov05.pdf.



FARMLAND RATINGS

The new Corn Suitability Ratings!
a/k/a  “CSR2”



•CSR ‐ Corn Suitability Rating ‐ An index 
that is used to rate a soil's potential for 
intensive row crop production over time.  
Ratings range from 100 for soils with no 
physical limitations to as low as 5 for 
soils with severe limitations for row 
crops.



Above average soils with production hazards that can be improved 
probably went up.   Examples would be:

1) Heavy ground with access to an artificial drainage outlet
2) Land with long erodible slopes

Below average soils with production hazards that can’t be fixed 
probably went down.   Examples would be:

1) High organic matter, peat beds; 
2) Droughty soils underlain with sand & gravel



Risk Management











QUESTIONS

COMMENTS











Fred Greder, ARA
23 Third Street NW

Mason City, Iowa 50401
641‐424‐6983

www.benchmarkagribusiness.com

Thanks for having me!
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A. Search and Seizure 101 
 

a. Search: “A ‘search’ occurs when an expectation of privacy that 
society is prepared to consider reasonable, is infringed.” United States 
v. Karo, 468 U.S. 705, 712 (1984) 
 
“When ‘the Government obtains information by physically intruding’ 
on persons, houses, papers, or effects, ‘a search within the original 
meaning of the Fourth Amendment’ has ‘undoubtedly occurred.’” 
Florida v. Jardines, 133 S.Ct. 1409, 1414 ; Quoting United States v. 
Jones, 132 S.Ct. 945, 950-951, n.3 (2012). 
 

b. Seizure: “A “seizure” of property occurs when there is some 
meaningful interference with an individual’s possessory interest in 
that property.” United States v. Jacobsen, 466 U.S. 109, 113 (1984). 
 
“A seizure occurs when the officer, by means of physical force or 
show of authority, has in some way restrained the liberty of a citizen.”  
California v. Hodari D., 499 U.S. 621, 625 (1991). 

 
c. Expectation of Privacy: “The Fourth Amendment protects people, 

not places. What a person knowingly exposes to the public, even in 
his own home or office, is not a subject of Fourth Amendment 
protection [citations omitted]. But what he seeks to preserve as 
private, even in an area accessible to the public may be 
constitutionally protected.” Katz v. United States, 398 U.S. 347, 351 
(1967). 

 
Two-Part Analysis 
 

i. Has the individual, by his conduct, exhibited an actual 
(subjective) expectation of privacy? 
 

ii. Is the individual’s subjective expectation of privacy one that 
society is prepared to recognize as reasonable? 

 
Iowa Beta Chapter of Phi Delta Theta Fraternity v. State of 
Iowa, et. Al, 763 N.W.2d 250, 261 (Iowa 2009) 
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B. Technologies Impact on Expectation of Privacy 
 

a. Cell Phone Stored Content - Riley v. California, 134 S.Ct. 2473 
(2014) – The police generally may not, without a warrant, search 
digital information on a cell phone seized from an individual who has 
been arrested.  
 
Person has an expectation of privacy in the digital data stored on their 
cell phones. 
 

b. GPS Location - United States v. Jones, 132 S.Ct. 945 (2012) – 
Attachment of a GPS tracking device to vehicle and subsequent use of 
that device to monitor vehicle’s movements on public streets was a 
search within the meaning of the Fourth Amendment. 
 
Used property trespass principals. 
 

c. Cell-Site Simulators aka Stingray – United States v. Lambis – 
F.Supp.3d --, 2016 WL 3870940 (S.D.N.Y) – Warrantless use of 
cell-site simulator, to located defendant’s apartment as place of use 
for the target cell phone, was an unreasonable search. 

 
Law enforcement’s “pings” of target cell phone to the nearest cell site 
was not information readily available “to anyone who wanted to look” 
without the use of the cell-site simulator technology. 
 
State v. Andrews, 134 A.3d 324 (Md.App. 2016) – Use of cell site 
simulator requires a search warrant based on probable cause. 
 
Tracey v. State, 152 So.3d 504 (Fl. 2014) – Warrantless use of real 
time cell site location information regarding location of cellular 
telephone was objectively reasonable and required search warrant. 

 
d. Information Stored by Third Parties 
 
** Pay attention to compliance with Stored Communications Act, 47 
U.S.C. § 1001 et. seq. and Iowa Code Chapter 808B.3 
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i. Pen Registers - Smith v. Maryland, 99 S.Ct. 2577 (1979) – A 
person has no legitimate expectation of privacy in information 
he voluntarily turns over to third parties. 

 
“Regardless of the phone company’s election, petitioner 
voluntarily conveyed to it information that it had facilities for 
recording and that it was free to record. In these circumstances, 
petitioner assumed the risk that the information would be 
divulged to police.” 

 
ii. Cell Phone Records – United States v. Davis, 785 F.3d 498 

(11th Cir. 2015) – Government obtaining telephone subscriber 
records, phone toll records and corresponding geographic data 
records obtained from 3rd party cell provider did not constitute a 
search.  

 
iii. Historical Location - United States v. Graham, -- F.3d – 2016 

WL 3068018 (4th Cir. 2016) – Government did not violate 
expectation of privacy in obtaining historical cell-site location 
information from defendant’s cell phone provider without a 
warrant. 

 
BUT SEE  

 
• In re: Application for Telephone Information Needed for a 

Criminal Investigation, 119 F.Supp.3d 1011 (N.D.CA 2015) – 
Cell phone users’ expectation of privacy in the historical cell 
site location information associated with their cell phones was 
reasonable such that the government requesting such 
information pursuant to the Stored Communications Act was a 
search subject to the Fourth Amendment. 

 
• In Re Application of U.S. for an Order Directing a Provider of 

Elec. Commc’n Serv. To Disclose Records to Gov’t, 620 F.3d 
304 (3rd Cir. 2010) – Cell phone customer has not “voluntarily” 
shared his location information with a cellular provider in any 
meaningful way. 

 

 



5 
 

 
iv. CURRENT Location – State v. Earls, 70 A.3rd 630 (N.J. 

2013) – Expectation of privacy existed in user’s current 
location information so that a warrant was required under the 
State Constitution. 

 
“Using a cell phone to determine the location of its owner can be 
far more revealing than acquiring toll billing, bank, or Internet 
subscriber records. I tis akin to using a tracking device and can 
function as a substitute for 24/7 surveillance without police 
having to confront the limits of their resources.” 

 
• IMPORTANT SIDE NOTE – This case mentions a number of 

other expanded privacy interests under the New Jersey State 
Constitution. 

o Telephone numbers dialed in one’s own home 
o Internet subscriber information 
o Bank records 

 
C. Technologies Impact and Law Enforcement’s Duties 

 
a. Missouri v. McNeely, 133 S.Ct. 1552, 1561-63 (2013). 

 
“The State’s proposed per se rule also fails to account for advances in 
the 47 years since Schmerber was decided that allow for the more 
expeditious processing of warrant applications, particularly in 
contexts like drunk-driving investigations where the evidence offered 
to establish probable cause is simple.” 
 
“Well over a majority of States allow police officers or prosecutors to 
apply for search warrants remotely through various means, including 
telephonic or radio communication, electronic communication such as 
e-mail, and video conferencing.”  
 
“But technological developments that enable police officers to secure 
warrants more quickly, and do so without undermining the neutral 
magistrate judge’s essential role as a check on police discretion, are  
relevant to an assessment of exigency.” 
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b. Riley v. California, 134 S.Ct. 2473, 2493 (2014) 
 

“Our holding, of course, is not that the information on a cell phone is 
immune from search; it is instead that a warrant is generally required 
before such a search, even when a cell phone is seized incident to 
arrest. Our cases have historically recognized that the warrant 
requirement is “an important working part of our machinery of 
government,” not merely “an inconvenience to be somehow 
‘weighed’ against the claims of police efficiency.” Coolidge v. New 
Hampshire, 403 U.S. 443, 481, 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971). 
Recent technological advances similar to those discussed here have, in 
addition, made the process of obtaining a warrant itself more efficient. 
See McNeely, 569 U.S., at ––––, 133 S.Ct., at 1561–1563; id., at ––––, 
133 S.Ct., at 1573 (ROBERTS, C.J., concurring in part and dissenting 
in part) (describing jurisdiction where “police officers can e-mail 
warrant requests to judges' iPads [and] judges have signed such 
warrants and e-mailed them back to officers in less than 15 minutes”). 

 
c. Birchfield v. North Dakota, 136 S.Ct. 2160, 2192 (2016) Sotamayor 

(concurring in part and dissenting in part) 
 

Both North Dakota and Minnesota give police a 2–hour period from 
the time the motorist was pulled over within which to administer a 
breath test. N.D. Cent.Code Ann. § 39–20–04.1(1) (2008); Minn.Stat. 
§ 169A.20, subd. 1(5) (2014).8 

 
During this built-in window, police can seek warrants. That is 
particularly true in light of “advances” in technology that now permit 
“the more expeditious processing of warrant 
applications.” McNeely, 569 U.S., at –––– – ––––, and n. 4, 133 S.Ct., 
at 1562, and n. 4(describing increased availability of telephonic 
warrants); Riley, 573 U.S., at ––––, 134 S.Ct., at 2493–
2494 (describing jurisdictions that have adopted an e-mail warrant 
system that takes less than 15 minutes); Minn. Rules Crim. Proc. 
33.05, 36.01–36.08 (2010 and Supp. 2013) (allowing telephonic 
warrants); N.D. Rules Crim. Proc. 41(c)(2)–(3) (2013) (same). 
Moreover, counsel for North Dakota explained at oral argument that 
the State uses a typical “on-call” system in which some judges are 
available even during off-duty times.9 See Tr. of Oral Arg. 42. 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127106&pubNum=708&originatingDoc=I41c16b39fc7311e3b4bafa136b480ad2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971127106&pubNum=708&originatingDoc=I41c16b39fc7311e3b4bafa136b480ad2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030367985&pubNum=708&originatingDoc=I41c16b39fc7311e3b4bafa136b480ad2&refType=RP&fi=co_pp_sp_708_1561&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_708_1561
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Where “an officer can ... secure a warrant while” the motorist is being 
transported and the test is being prepared, this Court has said that 
“there would be no plausible justification for an exception to the 
warrant requirement.” McNeely, 569 U.S., at ––––, 133 S.Ct., at 1561. 
Neither the Court nor the States provide any evidence to suggest that, 
in the normal course of affairs, obtaining a warrant and conducting a 
breath test will exceed the allotted 2–hour window. 

 
d. State v. Gaskins, 866 N.W.2d 1 (Iowa 2015). Chief Justice Cady 

(concurring specially) 
 

“[A] recognized exception to the warrant requirement cannot live 
beyond the life of the justification responsible for its existence.”  
 
“An automatic exception to the warrant requirement, particularly one 
based on exigency, must account for the new world of technology and 
must not continue to exist simply because it existed in the past.”  
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Concurrent Jurisdiction: Juvenile Cases Impacting Other Cases 
 

1. Legal Background – 232.3 
a. Exclusive Jurisdiction over children 
b. To receive orders in other actions, you need permission from the Juvenile Court 

i. You can file, but the other court cannot issue an order  
ii. What does “pendency” mean? 

1. Does the filing of a petition mean that other courts can’t enter 
orders? 

2. Or is an adjudication required? 
 

2. Child Custody 
a. Between parents 

i. Divorce: Bifurcation 
1. In re Marriage of Thatcher, 864 N.W.2d 533 (Iowa 2015) 
2. Property division must be done at the same time as the divorce 

decree 
3. What about child custody? 

a. Prior to Thatcher, judges would bifurcate the divorce and 
custody 

b. 598.41 does not contain the same language as 598.21 that 
says it must be done contemporaneously 

ii. Child Custody 
1. District Court cannot take action until Juvenile Court grants 

permission 
2. Guess who are your main witnesses? 

a. The Juvenile File 
i. The case workers 

ii. Law prevents them from testifying unless directed 
by the court 

1. Subpoenas do not overcome this 
2. What do you do? You ask the judge to 

direct the witness to answer 
iii. Bridge Orders 232.103A 

1. When can you do this? 
a. Disposition has already happened 
b. No prior court orders between the parents 
c. Paternity established 

i. Marriage 
ii. Court Order 

iii. Birth certificate 
d. The Juvenile Court determines that the case can close if 

there is the custodial order between the parents 
e. A parent qualifies for court appointed counsel 



2. How do you do this? 
a. Somebody file a Motion 
b. Set the hearing 30 days after the Motion 
c. The parties get together and create a parenting plan and 

submit it to the Court 
d. The Court then enters a Bridge Order transferring 

jurisdiction 
e. The District Court enters a Decree 

3. What if the parents don’t agree? 
a. Varies judge to judge 
b. Some judges feel that Juvenile Court is not set up for 

contested custody cases between parents 
c. Some judges feel that Juvenile Court knows these families 

best and should make the determination 
b. Guardianships 

i. 232.3 applies here, too 
ii. 232.107 permanency 

1. Like a Bridge Order 
2. Juvenile Court enters the Order transferring it to the probate 

court 
3. GAL should sign a Notice Re: Guardianship Powers for the child 
4. Then Guardian needs to sign Oath and Notice of powers 
5. Then the probate court takes over 

a. Initial Report 
b. Annual reporting thereafter 
c. If the parents want, they can contest the guardianship in 

the probate court  
3. Child Support 

a. The State now has an interest  
i. It is providing services, so it wants to be reimbursed 

ii. Therefore, a portion of the child support a parent receives may be 
reduced by the State’s cut 

b. What happens if a child is placed in a “non-custodial” parent’s care? 
i. The Juvenile Court cannot establish child support 

ii. The payor needs to get into district court 
1. Concurrent jurisdiction is not needed for this 
2. Special provision: 598.21C(1)(k) 

a. Waives the filing fee 
3. Notice 

a. Something developed in the 6th District 
b. May not be needed as you could just include the 

dispositional order 
4. All this will do is suspend the child support, it cannot order the 

other parent to pay 



4. Disestablishment of Paternity 
a. Legal fathers are not necessary parties to CINA cases 232.91 

In re Interest of J.C., 857 N.W.2d 495 (Iowa 2014) 
i. This means once someone is determined not to be a biological father, he 

is dismissed from the case 
b. However, legal fathers may be on the hook for child support 
c. Additionally, a disestablishment may need to be done if there is a divorce 

pending between mother and legal father 
i. Disestablishment must be done in District Court and need concurrent 

Jurisdiction 
d. Use the CINA case to your advantage 

i. Get DHS to do the DNA testing with court ordered funds 
ii. Re-use your GAL 

1. GAL is required for disestablishment (Iowa Code 598.21E(3) ) 
2. The GAL knows the circumstances because of the CINA 
3. Therefore, the GAL won’t need to do a new fact investigation and 

you won’t have to pay for someone else to acquire the 
information 

5. No Contact Orders 
a. Between Parents 

i. Can come from criminal cases or Chapter 236 cases 
ii. Parents can attend court – usually in order 

iii. Parents cannot attend 
1. Visits 
2. Family team meetings 
3. Foster Care Review Board 
4. Parenting  
5. Medical appointments 
6. Substance abuse treatment 

iv. What to do? 
1. Seek a modification of the NCO 
2. What is the DHS position? What is the GAL position? 

b. Between Parents and Children 
i. Can come from criminal cases such as child endangerment 

ii. Could come from a 236 case 
iii. Parents cannot attend 

1. Visits 
2. Medical Appointments 
3. Can really stall any progress a parent may make 

a. The original permanency goal is reunification with parent 
b. That can’t happen if the parent can’t have contact 

iv. What do to? 
1. Seek a modification of the NCO 
2. A judge will really want to know the DHS and GAL positions 



v. Constitutional Argument 
1. Parents have fundamental constitutional rights to be parents 
2. An NCO is issued only after probable cause of an act 
3. Is that sufficient to infringe on a constitutional right? 

 
6. Juvenile Delinquencies 

a. In a JD, a child can be ordered to do services like a CINA 
i. Out of home placement 

ii. Counseling 
iii. Substance abuse treatment 

b. Usually the JCO and DHS work together 
c. Interesting intersections: 

i. If a child refuses to do something in a CINA, he or she is usually not held 
in contempt 

ii. If a child refuses to do something in a JD, he or she can be held in 
contempt or suffer other restrictions 

iii. Delinquent acts while in treatment 
1. If the child is assaulting staff or destroying facility property, it is 

unlikely he or she will be charged 
2. If the child commits something more serious, he or she could be 

charged 
a. The adjudication takes place where the act occurred 
b. The disposition can be transferred to the county where the 

CINA is 
 
Contact Information 
Sara Strain Linder 
Bray & Klockau, P.L.C. 
402 S. Linn Street 
Iowa City, IA 
52240 
Ph: (319)338-7968 
Fax: (319)354-4871 
slinder@bkfamilylaw.com 
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IN THE IOWA DISTRICT COURT FOR MUSCATINE COUNTY 

 
IN THE INTEREST OF   ) Case No:  JVJVXXXX 
      )    
CHILD,     )    
      ) MOTION FOR CONCURRENT  
 MINOR CHILD.   ) JURISDICTION 
________________________________________________________________ 
 
 COMES NOW, the father, by and through his attorney, Sara 

Strain Linder, and in support of his motion herein states: 

 1. On November 30, 2015, the Court placed the minor child 

in the custody of his father.  

2. On January 22, 2016, the minor child herein was 

adjudicated as a child in need of assistance.  

 3. There is no custodial order entered in the District 

Court between the parents as it relates to the custody of the 

minor child herein.  

 4. There is an order relating to the provision of child 

support for the minor child. The father requests that the Court 

grant concurrent jurisdiction pursuant to Iowa Code § 232.3(2) 

so that the parties may litigate the permanent custody of the 

minor child.  

 5. It is in the best interests of the minor child that 

concurrent jurisdiction be granted as there is no permanent 

custodial order between these parents which will be needed 

regardless of the outcome of the juvenile case.  



 6. No party would be prejudiced by the grant of concurrent 

jurisdiction. 

 WHEREFORE, the father requests that the Court grant 

concurrent jurisdiction pursuant to Iowa Code § 232.3(2) so that 

the parties may litigate permanent custody of the minor child 

herein.  

 Respectfully submitted this ___ day of __________, 2016. 

             
       _____________________________ 
       Sara Strain Linder, AT0009286 

BRAY & KLOCKAU, P.L.C. 
Attorney for Petitioner 
402 South Linn Street 
Iowa City, Iowa  52240 
Telephone:(319) 338-7968 
Facsimile:(319) 354-4871 

 
 
 
 
  



IN THE DISTRICT COURT OF IOWA, IN AND FOR MUSCATINE      COUNTY 
 (JUVENILE DIVISION) 
 

IN THE INTEREST OF 

CHILDREN 

 Children. 

  Juvenile No.       
“BRIDGE ORDER” TRANSFERRING 
JURISDICTION OF THE CHILD IN 

INTEREST TO THE DISTRICT COURT 
 

THERE COMES before the Court a request by the parties to transfer jurisdiction over the 
custody, physical care, and visitation of the children in interest to the district court in and for 
Muscatine County, Iowa.  After affording parties the opportunity for notice and hearing and 
being fully apprised in the circumstances the Court FINDS: 
 

1.  The child in interest is under the jurisdiction of the Court having been adjudicated to 
be a children in need of assistance. 
 

2.  A dispositional order was entered herein pursuant to Iowa Code Section 232.101 or 
232.102 placing custody of the children in interest with Cheryl George, the children’s parent, 
such being a safe placement for the children.  

 
 3.  Upon transfer of custody, physical care and visitation to the district court, no services 
or supervision currently being provided by the juvenile court, the Iowa Department of Human 
Services, or their contracted provider agencies will be required. 
 
 4.  A parent of the children qualified for a court appointed attorney in the CINA case, 
i.e., met the requirement for indigency as provided in Iowa Code Section 815.9.    

 
5.  The best interest of the children will be served by a transfer of jurisdiction of this 

matter to the district court without the need for a continuation of the dispositional order in the 
juvenile case. 

 
6.  Upon transfer of jurisdiction of the children’s custody, physical care, and visitation to 

the district court, the dispositional order entered herein may be terminated because the 
purposes of the order will have been accomplished and the children in interest will no longer be 
in need of supervision, care or treatment to be afforded by the juvenile court as provided in 
Iowa Code Section 232.103(4)(a).  

 
7.   MOTHER, the children’s mother, should be named as the “Petitioner” for purposes 

of this bridge order; and FATHER, the children’s father, should be named as the “Respondent” 
for purposes of this bridge order and a separate decree be entered with said caption detailing 
the custody, physical care, and visitation to be ordered. 



 
 
 
IT IS THEREFORE ORDERED as follows:  
 
1.  That jurisdiction over the custody, physical care and visitation of the children in 

interest should be and is hereby transferred to the District Court of the State of Iowa in and for 
Muscatine County.  The Clerk of the Juvenile Court in and for Muscatine County, Iowa, is 
directed to prepare a certified copy of all the filings herein including this order, and forward 
them to the Clerk of the District Court in and for Muscatine County, Iowa, as provided in Iowa 
Code Section 232.103A.   The District Clerk shall maintain records from the juvenile case as 
confidential as provided in Iowa Code Section 232.147 for non-delinquency cases.  
 

2.  Upon receipt of this order, the Clerk of the District Court shall docket the matter as 
an appropriate domestic relations case.    All filing fees and court costs normally associated with 
opening and maintaining a domestic relations case are hereby waived.  

 
3.  Upon docketing the domestic relations case in the district court, the clerk shall 

present this matter to the juvenile court to enter an order terminating the dispositional order 
and closing the juvenile case.   

 
Clerk to provide a copy of this order to the child, child’s parents, child’s guardian, 

counsel of record, Iowa Department of Human Services, and District Clerk for Muscatine 
County, Iowa. 
 

SO ORDERED this date.  
 

                     
 
  



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
JUVENILE DIVISION 

 
 
IN THE INTEREST OF 
 
CHILDREN 
Children.                                     

 
No.  JV 
        DRCV_______________ 
 
DECREE CONCERNING CHILD 
CUSTODY, PHYSICAL CARE,  
AND VISITATION PURSUANT TO A 
“BRIDGE ORDER” 
 

 
 After affording parties the opportunity for notice and hearing and being fully apprised in 
the circumstances the Juvenile Court has determined it appropriate to enter a “Bridge Order” 
Transferring Jurisdiction over the children in a Child in Need of Assistance case to the District 
Court and in so doing has made a determination as to custody, physical care, and visitation 
regarding the children of the Petitioner and Respondent. The court FINDS: 
 
 1. The best interest of the children in interest will be served by placing the children in the 
sole legal custody of MOTHER, the children’s mother. Clear and convincing evidence has been 
shown that it would not be in the children’s best interests to order the children into the joint legal 
custody of both parents.  
 
 2. The best interests of the children in interest will be served by placing the children in 
the primary physical care of MOTHER, the children’s mother. Joint physical care of the children 
under a shared placement arrangement is not in the children’s best interests because the father 
has failed to comply with the expectations in juvenile court and remains at fully supervised 
visitation, which he has not regularly exercised. The record in the juvenile court is clear that 
shared physical care is not in the children’s best interests at this time. 
 
 3(A). The best interests of the children in interest will be served by the visitation 
arrangement set forth in the Proposed Bridge Order Parenting Plan submitted in the Juvenile 
Proceeding and included herein by reference as though set forth in full herein. Pursuant to the 
parenting plan, visitation between FATHER, the children’s father, and the children shall be 
conditioned upon supervision by an approved family member. 
 
 IT IS THEREFORE ORDERED that CHILDREN, the children in interest, are placed 
in the sole legal custody and primary physical care of MOTHER, the children’s mother, subject 
to visitation between the children and FATHER, the children’s father, as set forth in the 
Proposed Bridge Order Parenting Plan approved by the Juvenile Court, with visitation being 
supervised by an appropriate family member. 
 
 Clerk to provide a copy of this Order to all of the parties in the underlying juvenile 
action. 
 



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
JUVENILE DIVISION 

 
 
IN THE INTEREST OF 
 
CHILDREN 
Children.                                     

 
No.  JV 
        DRCV_______________ 
 
ORDER TRANSFERRING JURISDICTION 
OVER THE CHILDREN’S CUSTODY, 
PHYSICAL CARE AND VISITATION TO 
THE DISTRICT COURT THROUGH A 
BRIDGE ORDER PURSUANT TO IOWA 
CODE § 232.103A AND DISCHARGE 
ORDER 
 

 
 THERE COMES before the Court a request by the guardian ad Litem to transfer 
jurisdiction over the custody, physical care, and visitation of the child in interest to the District 
Court in and for Muscatine County, Iowa. After affording the parties the opportunity for notice 
and hearing and being fully apprised in the circumstances the Court FINDS: 
  
 1. The children in interest are under the jurisdiction of the Court having been adjudicated 
to be children in need of assistance. 
  
 2. A dispositional order was entered herein pursuant to Iowa Code Section 232.101 or 
232.102 placing custody of the children in interest with Mother, the children’s parent, such being 
a safe placement for the children. 
 
 3. Upon transfer of custody, physical care and visitation to the district court, no services 
or supervision currently being provided by the juvenile court, the Iowa Department of Human 
Services, or their contracted provider agencies will be required.  
 
 4. A parent of the children qualified for a court appointed attorney in the CINA case, i.e., 
met the requirement for indigency as provided in Iowa Code Section 815.9. 
 
 5. The best interest of the children will be served by a transfer of jurisdiction of this 
matter to the district court without the need for a continuation of the dispositional order in the 
juvenile case.  
 
 6. Upon transfer of jurisdiction of the children’s custody, physical care, and visitation to 
the district court, the dispositional order entered herein may be terminated because the purposes 
of the order will have been accomplished and the children in interest will no longer be in need of 
supervision, care or treatment to be afforded by the juvenile court as provided in Iowa Code 
Section 232.103(4)(a). 
 



 7. MOTHER, the children’s mother, should be named as the “Petitioner” for purposes of 
this bridge order; and FATHER, the children’s father, should be named as the “Respondent” for 
purposes of this bridge order. 
 
 8. The best interest of the children in interest will be served by placing the children in the 
sole legal custody of the Petitioner, the children’s mother. Clear and convincing evidence has 
been shown that it would not be in the children’s best interests to order the children into the joint 
legal custody of both parents.  
 
 9. The best interest of the children in interest will be served by placing the children in the 
primary physical care of Mother, the children’s mother. Joint physical care of the children under 
a shared placement arrangement is not in the children’s best interests because the father 
continues to struggle with substance abuse issues and consistency with visitation. He has not 
complied with case plan expectations. 
 
 10. The best interest of the children in interest will be served by the following visitation 
arrangement with Father, the children’s father: 
 
  The Guardian ad Litem has submitted a proposed parenting plan which sets forth 
the terms and conditions of custody and visitation. Such proposed parenting plan is adopted 
herein and made a part of this Order by reference as though set forth in full herein. Pursuant to 
the parenting plan, visitation between Father, the children’s father and the children shall be 
conditioned upon supervision by an approved family member. 
 
 11. The Court accepts the proposed parenting plan that has been submitted herewith and 
such terms are incorporated into this Order by reference thereto. 
 
 IT IS THEREFORE ORDERED as follows: 
 
 1. That jurisdiction over the custody, physical care and visitation of the children in 
interest should be and is hereby transferred to the District Court of the State of Iowa in and for 
Muscatine County. Judicial notice of the juvenile case shall be taken in the district court case and 
the Clerk of Court shall relate the juvenile case to the district court case, as provided in the Iowa 
Code Section 232.103A for paper or electronic document viewing by the court. The District 
Court Clerk shall maintain records from the juvenile case as confidential as provided in 
Iowa Code Section 232.147 for non-delinquency cases.  
 
 2. Upon receipt of this order, the Clerk of the District Court shall docket the matter as an 
appropriate domestic relations case. All filing fees and court costs normally associated with 
opening and maintaining a domestic relations case are hereby waived.  
 
 3. Upon docketing the domestic relations case in the district court, the district court clerk 
shall advise the juvenile court clerk that the bridge order has been docketed. Upon notification to 
the juvenile court clerk that the matter has been duly docketed in the district court, the 
dispositional order(s) entered herein is hereby terminated, the children are discharged from the 
jurisdiction of the juvenile court, the Iowa Department of Human Services is relieved of any 



further duties of supervision in the matter, counsel of record is hereby relieved of further duties 
of representation herein, all hearing scheduled before the juvenile court herein are canceled, and 
the juvenile case closed. 
 
 4. CHILD, DOB, and CHILD,  DOB, the children in interest, are placed in the sole legal 
custody and in the primary physical care of Mother, the children’s mother, and subject to 
visitation between the children and Father, the children’s father, as is set forth in the parenting 
plan on file herein and incorporated as if attached hereto and which is approved by the Juvenile 
Court, with visitation being supervised by an approved family member. 
 
 Clerk to provide a copy of this order to the child, children’s parents, children’s guardian, 
counsel of record, Iowa Department of Human Services, and District Clerk for Muscatine 
County, Iowa. 
 
 SO ORDERED this DATE 
 
  



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
JUVENILE DIVISION 

 
 
IN THE INTEREST OF 
 
CHILDREN 
Children.                                     

 
No.  JVJV 
        DRCV_______________ 
 
PARENTING PLAN 
 

 
 

1. Information for the Court 
A. Children List all children born to or adopted by Petitioner and Respondent. 

First, middle, & last 
initials of each child 

Year of 

Birth 

(1)CHILD xxxx 
(2)CHILD xxxx 
 

b.  Mother      is Petitioner. 

 Father      is Respondent.  

 

2. Plan 
 A.  Read these definitions of legal custody and physical care: 

  (1) Legal custody means a parent has legal rights and responsibilities for the 
child.  These including making decisions about medical care, education, 
extracurricular activities, and religious instruction. 

 
  (2) Joint legal custody means both parents have equal legal rights and 

responsibilities for the child.  These include making decisions about medical 
care, education, extracurricular activities, and religious instruction. 

 
  (3) Physical care means providing the main home for the child and taking care 

of the child. 
 
  (4) Joint physical care means both parents have equal rights and 

responsibilities for providing the main home for the child and taking care of the 
child. 

 
 
 
 
 B.  Legal custody should be 
  Check one 



(1) ____ Joint legal custody to both parents pursuant to the care schedule as 
outlined below. 

(2) _X_ Sole Legal Custody to Petitioner 
(3) ____ Sole Legal Custody to Respondent 
(4) ____ 

 

If the Court  has checked Sole Legal Custody, the Court finds clear and 

convincing evidence that Joint Legal Custody is unreasonable and not in the 

best interests of the child to the extent that the legal relationship between the 

child and a parent should be severed and all of the following factors apply 

pursuant to Iowa Code Section 598.41(3): 

_x_  Respondent would not be a suitable custodian for the child. 

___  The psychological and emotional needs and the development of the 

child would suffer due to lack of active contact with and attention from both 

parents. 

__  The parents cannot communicate with each other regarding the child’s 

needs. 

___  The Respondent/Petitioner cannot support the other parent’s relationship 

with the child. 

___ The child has strong opposition (if the child is age appropriate). 

___ The Petitioner/Respondent is opposed to joint custody 

___  The geographic proximity of the parents prohibits joint legal custody. 

X  The safety of the child, other children or the other parent will be 

jeopardized by the awarding of joint custody or by unsupervised or 

unrestricted visitation. 

___  There is a history of domestic abuse, as defined in section 236.2. 

___ The Petitioner/Respondent has allowed a person custody or control of, or 

unsupervised access to a child after knowing the person is required to 

register or is on the sex offender registry as a sex offender under chapter 

692A.  

 

 

 



C. Physical care should be 
 Check one 

(1) _X_ To Petitioner 
(2) ____ To Respondent 
(3) ____ Joint physical care to both parents If you check (3), identify the Joint 

physical care schedule below: 
(4)  
(5)  

 

D. Visitation - Use D only if one parent will have physical care.  This is the schedule for the other 
parent to see the children. 
 

(1) Visitation for 
 Check one 
 a. ____ Petitioner 
 b. _X_ Respondent 
 
(2) Visitation 
 Check a, b, or c. 

a. ____ Visitation should not be allowed because: ___________________ 
___________________________________________________________ 
___________________________________________________________ 
b. _X_ Visitation should be supervised because: _Respondent’s instability 
and substance abuse_______________ 
 

    
   The supervisor for visitation should be _Respondent’s sister or mother 
     A visitation schedule will be arranged with the supervisor or as indicated in 2C(vi) 
 

c. ____ Regular visitation schedule as the parents agree: 
       Check all that apply. 

i. ____ Reasonable visitation at the discretion of the custodial parent. 
ii. _X_ Weekend Visitation 

The non-custodial parent shall have visitation every other weekend 
beginning at 12 pm on Saturday and continuing until 5 pm on that 
Saturday.  
 

iii. _____ Weekday Visitation 
 
M     Tu     W     Th     F  from ____ __m. to  ____ __.m. 

 
 
  

 
(3) Transportation.  The parents will share equally in transportation of the 

child(ren). 
Check all that apply 
a. ___ The parents will agree about arrangements for transportation, pick up 

and drop off for each visit. 



b.  X  The non-custodial parent will pick up the children at the custodial 
parent’s residence at the beginning of visitation and the custodial parent 
will pick up the children from the non-custodial parent’s residence at the 
end of visitation. 

c.  X  Only certain people are approved to assist with transportation.  Other 
than Petitioner and Respondent, only the following persons are permitted 
to transport the child(ren): Respondent’s mother, Respondent’s sister, 
Petitioner’s mother,  
___________________________________________________________
_____ 

d. ___ Other arrangements for visitation For example, Petitioner and 
Respondent will meet at a location between their residences.  Explain: 
__________________ 
___________________________________________________________
_____ 
 

(4) The parent not having care of the  children may contact the children by 
Check all that apply 
a. X   As the parents agree 
b. ___ Calling the children 

Check one 
i. ___ At reasonable hours as determined by the parents. 

    __ a.m.                         __ p.m. 
ii. ___ Any day from _______    __ p.m.  to ________   __ p.m. 

 Phone number (______) ____________________ 
Phone number where children can be contacted. 

c. ___ Emailing the children at this address: 
_____________________________ 
                    Email where children can be contacted. 

d. ___ Other Explain 
________________________________________________ 
 

(5) Changes to the schedule 
Check all that apply 
a.  X  The  parties may agree to additional visitation or changes to the 

schedule, such agreements should be put into writing. 
b. ___ If one parent fails to arrive at the appointed time, then the other parent 

will wait for at least ______ minutes before canceling the visit. 
c. ___ No changes allowed except by a court order. 
d. ___ Other Explain 

________________________________________________ 
___________________________________________________________
____ 
___________________________________________________________
____ 
 

3. Oaths and Signatures 



A. Petitioner’s Oath and Signature 

I,___________________________, certify under penalty of perjury and 
pursuant to the 

Print Petitioner’s name 

laws of the State of Iowa that I have read this Parenting Plan, and I agree 
with the Plan. I ask the court to adopt this Parenting Plan. 
 
___________________________________________________________________
_____ 
Month Day Year Petitioner’s signature* 
 
________________________________________________________________
_____ 
Mailing address City State ZIP code 
 
(         )_______________   ____________________________                      
Phone number Email address  
 ____________________________ 
 Additional email address – if available 
*  Whether filing electronically or in paper, you must handwrite your signature on this form.  If you are 

filing electronically, scan the form after signing it and then file electronically. 
 

B. Respondent’s Oath and Signature 

I,___________________________, certify under penalty of perjury and 
pursuant to the 

Print Respondent’s name 

laws of the State of Iowa that I have read this Parenting Plan, and I agree 
with the Plan. I ask the court to adopt this Parenting Plan. 
 
___________________________________________________________________
_____ 
Month Day Year Respondent’s signature* 
 
________________________________________________________________
_____Mailing address City State ZIP code 
 
(         )_______________   ____________________________                      
Phone number Email address  
 ____________________________ 
 Additional email address – if available 
 
 
 

C. Guardian ad Litem’s Approval of Plan 

I,_____________________, am the Guardian ad Litem appointed in this matter 
for the minor child.  I have prepared the above proposed Parenting Plan, and I 
agree with the Plan. I ask the court to adopt this Parenting Plan. 
 



 
Date: ___________________________________________________ 
 (Guardian ad Litem signature block) 
 
 
 
D. DHS Approval of Plan 

I,______________, the DHS worker assigned to this case have reviewed the 
above Parenting Plan, find it to be appropriate as proposed and ask that the 
Court adopt the Parenting Plan. 
 
Date: ___________________________________________________ 
 (DHS signature block) 
  
E. State’s Approval of Plan 

I, _____________________, am the Assistant County Attorney assigned to this 
case.  I have reviewed the above Parenting Plan as proposed above, find it to 
be appropriate, and ask that the Court adopt it.  
 
Date: ___________________________________________________ 

   (Asst. County Attorney Signature Block) 
 
*  Whether filing electronically or in paper, you must handwrite your signature on this form.  If you are 

filing electronically, scan the form after signing it and then file electronically. 



  



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
JUVENILE DIVISION 

 
IN THE INTEREST OF:            )      
                       Juvenile No. JVJV00xxxx 
CHILD,      ) 

NOTICE RE GUARDIANSHIP 
POWERS 

A Minor Child.     ) 
        

  

 To:  CHILD, Proposed Ward: 
 
 You are hereby given written notice of guardianship powers 
pursuant to Iowa Code Section 633.562.  If a guardian is 
appointed for you, the guardian may, without court approval 
provide for  your care, manage your personal property, and 
effects, assist you in developing self-reliance and receiving 
professional care, counseling, treatment or services as needed, 
and ensure that you receive necessary emergency medical 
services.  You are also advised that, upon the Court’s approval, 
the guardian may change your permanent residence to a more 
restrictive residence, and arrange for major elective surgery or 
any other non-emergency major medical procedure. 
 
 YOU ARE HEREBY NOTIFIED THAT IN A PROCEEDING FOR THE 
APPOINTMENT OF A GUARDIAN FOR YOU AS A CHILD, YOU ARE ENTITLED 
TO REPRESENTATION.  IF YOU ARE INDIGENT OR INCAPALBE OF 
REQUESTING COUNSEL, THE COURT SHALL APPOINT AN ATTORNEY TO 
REPRESENT YOU AND, IF YOU ARE INDIGENT, THE APPOINTMENT OF SUCH 
COUNSEL SHALL BE AT THE COUNTY’S EXPENSE, IF YOU ARE A MINOR, 
THE COURT SHALL DETERMINE WHETHER, UNDER THE CIRCUMSTANCES OF 
THE CASE, YOU ARE ENTITLED TO REPRESENTATION.  THE DETERMINATION 
REGARDING REPRESENTATION SHALL BE MADE ONLY AFTER SUCH NOTICE TO 
YOU IS MADE AS THE COURT DEEMS NECESSARY.  YOU HAVE A RIGHT TO 
COUNSEL IF YOU SO CHOOSE, YOU MAY USE YOUR OWN ATTORNEY INSTEAD 
OF AN ATTORNEY APPOINTED BY THE COURT, AND YOU HAVE A RIGHT TO 
BE PERSONALLY PRESENT AT ALL PROCEEDINGS.  THE APPOINTMENT OF A 
GUARDIAN FOR YOU INVOLVES A POTENTIAL DEPRIVATION OF YOUR CIVIL 
RIGHTS. 
 
 The proposed ward, by and through her Attorney herein 
acknowledges receipt of the above notice this ____ day of 
December, 2015. 

       
 _________________________________ 



       Sara Strain Linder, AT0009286  
       BRAY & KLOCKAU, P.L.C. 
       402 South Linn Street 
       Iowa City, Iowa  52240-4929 
       Telephone: (319) 338-7968 
       Facsimile: (319) 354-4871 
       slinder@bkfamilylaw.com 
       ATTORNEY FOR MINOR CHILD 
 
  



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
 
 

IN THE INTEREST OF:            )      
                       No. ______________ 
CHILD,      ) 
        NOTICE OF PROBATE 
GUARDIAN’S 
A Minor Child.     )  RESPONSIBILITIES AND 
OTHER  
        DUTIES 
       )  

  

 To:  GUARDIAN, Proposed Guardian: 
 
 Pursuant to Iowa Code Section 232.104(7)(b), you are hereby 
notified that if as proposed, you are appointed by the probate 
court as the guardian of the child in interest, you will have 
certain reporting and other duties concerning the ward. 
 
 Iowa Code Section 633.3(20) provides that a “guardian” is 
“the person appointed by the court to have the custody of the 
person of the ward under the provisions of this probate code.” 
 
 Iowa Code Section 633.562 requires that a proposed ward be 
provided with written notice of your guardianship powers as 
follows:  that the guardian may, without court approval, provide 
for the care of the ward, manage the ward’s personal property 
and effects, assist the ward in developing self-reliance and 
receiving professional care, counseling, treatment or services 
as needed, and ensure that the ward receives necessary emergency 
medical services; and that with prior court approval the 
guardian may change the ward’s permanent residence to a more 
restrictive residence and arrange for major elective surgery or 
any other nonemergency major medical procedure.  The notice must 
also state in bold face type of a minimum of ten points of the 
right to counsel and potential deprivation of the proposed 
ward’s civil rights.  The notice must also state that the ward 
may use his or her own attorney rather than the one appointed by 
the court.  A copy of such notice is attached. 
 
 Iowa Code Section 633.635 provides that as guardian for the 
ward you have the following responsibilities to the ward:  those 
which the court may grant and be exercised without prior court 
approval and those which require prior court approval.  Those 
that the court may grant and may be exercised by the guardian 



without prior court approval include:  (a) providing for the 
care, comfort and maintenance of the ward, including the 
appropriate training and education to maximize the ward’s 
potential; (b) taking reasonable care of the ward’s clothing, 
furniture, vehicle and other personal effects; (c) assisting the 
ward in developing maximum self-reliance and independence; (d) 
ensuring the ward receives necessary emergency medical services; 
(e) ensuring the ward receives professional care, counseling, 
treatment or services as needed with anesthesia if required; and 
(f) any other powers or duties the court may specify.  Those 
that the court may grant but must be exercised only with prior 
court approval include the following:  (a) changing, at the 
guardian’s request, the ward’s permanent address if the proposed 
new residence is more restrictive of the ward’s liberties that 
the current residence; (b) arranging the provision of major 
elective surgery or any other nonemergency major medical 
procedure; and (c) consenting to the withholding or withdrawal 
of life-sustaining procedures in accordance with chapter 144A. 
 
  
 
 Iowa Code Section 633.669(1) provides that as guardian for 
the ward you have the following reporting responsibilities:  the 
guardian is to file an initial report within 60 days of 
appointment and annual report within 90 days of the close of the 
reporting period, and a final report within 30 days of 
termination of the guardianship.  The reports must include the 
ward’s current mental and physical condition, the present living 
arrangement of the ward, including a description of each 
residence where the ward has resided during the reporting 
period, a summary of the medical, education, vocation and other 
professional services provided for the ward, a description of 
the guardian’s visits with and activities on behalf of the ward, 
a recommendation as to the need for continued guardianship, and 
any other information requested by the court or useful in the 
opinion of the guardian.  A simplified reporting form is 
attached and contained in the Iowa Court Rules, Chapter 7, Form 
7.11. 
 
 Iowa Code Section 633.669(4) provides that the clerk of the 
court shall provide information and assistance to the guardian 
in filing of reports. 
 
 NOTIFICATON MADE this date. 
  



IN THE IOWA DISTRICT COURT FOR MUSCATINE COUNTY 
JUVENILE DIVISION 

 
IN THE INTEREST OF:            )      
                       Juvenile No. JVJV00xxxx 
CHILD      ) 
            ORDER ESTABLISHING 
GUARDIANSHIP 
A Minor Child.     )   
         

  
On this date, pursuant to Iowa Code Section 232.104(7)(b), 

the Court has appointed Guardian as the proposed guardian for 

the minor child. 

 IT IS THEREFORE ORDERED that upon the proposed guardian 

filing an oath of office and identification pursuant to Section 

602.611, the Clerk shall issue Letters of Appointment for the 

guardianship and docket the case in probate. 

 

 
 
  



IN THE IOWA DISTRICT COURT FOR MUSCATINE COUNTY 
 

IN THE MATTER OF    ) No. ________________ 
 
THE GUARDIANSHIP AND   )  
CONSERVATORSHIP OF     COURT OFFICER'S OATH 
        INDIVIDUAL (STATUTORY) 
CHILD,      )  
         
Proposed Ward.     ) 
________________________________________________________________ 
 
 I, the undersigned, do solemnly swear (or affirm) that as a 
Court Officer and as Fiduciary in the above matter, I will 
faithfully discharge the duties imposed by law, including the 
duty to account, to the best of ability. 
 
 I certify under penalties of perjury and pursuant to the 
laws of the State of Iowa that the preceding is true and 
correct. 
 
Dated: ______________________ 
 
 
_______________________________  
GUARDIAN 
 
 
 
  



IN THE IOWA DISTRICT COURT FOR MUSCATINE COUNTY 
 

IN THE INTEREST OF   ) Case No:  JVJV00xxx 
      )    
CHILD,     )    
      ) APPLICATION FOR NOTICE  
 MINOR CHILD.   ) REGARDING CHILD SUPPORT 
________________________________________________________________ 
 
 COMES NOW, the father, by and through his attorney, Sara 

Strain Linder, and in support of his application herein states: 

 1. In the March 2, 2016, Dispositional Order, the Juvenile 

Court transferred custody of the minor child from the mother to 

the father.   

 2. In Muscatine County case DRCV0xxxx the father has been 

previously ordered to pay child support for the minor child.  

 3. As the minor child is now in the custody of the father, 

equity dictates that he should no longer be ordered to pay child 

support.  

 4. The father requests that the Juvenile Court issue a 

notice of suspension of child support. See A.R. v. The Iowa 

District Court for Johnson County, 820 NW2d 770 (Iowa Ct. App. 

2011). 

 5. The mother, through counsel, objects to the father’s 

application and requests hearing on this matter.  

 WHEREFORE the father requests that the Court set a hearing 

on his application and following said hearing issue the notice 



to suspend child support and such other relief as just and fair 

under the circumstances.  

 Respectfully submitted this ___ day of __________, 2016. 

             
       _____________________________ 
       Sara Strain Linder, AT0009286 

BRAY & KLOCKAU, P.L.C. 
Attorney for Petitioner 
402 South Linn Street 
Iowa City, Iowa  52240 
Telephone:(319) 338-7968 
Facsimile:(319) 354-4871 

 
 
 
 
  



 
IN THE IOWA DISTRICT COURT FOR MUSCATINE COUNTY 

 
IN THE INTEREST OF   ) Case No:  JVJV00xxxx 
      )    
CHILD,     )    
      ) NOTICE OF SUSPENSION  
 MINOR CHILD.   ) OF CHILD SUPPORT 
________________________________________________________________ 
 
 Pursuant to a dispositional order, this Court has now 

transferred custody of the above child from MOTHER to FATHER. 

Based on this change of custodian, the Juvenile Court requests 

that the District Court enter a suspension of child support for 

the court-ordered custodian of the child who has an existing 

child support obligation. The parties are directed to provide to 

the District Court the appropriate names and case files that 

establish the current child support obligation for the court-

ordered custodian, a copy of this Notice, and the attached Order 

so that an appropriate suspension of support may be entered by 

the District Court.  

 Clerk to notify. 

 
 
 
  



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
 

STATE OF IOWA, EX REL.,  ) 
CHILDREN,     ) EQUITY NO. DRCV0xxxxx 
PETITIONER,    ) 
      ) APPLICATION TO MODIFY 
VS.      ) CHILD SUPPORT 
      ) 
FATHER,     ) 
RESPONDENT.    ) 
________________________________________________________________ 
 
 COMES NOW Respondent by and through his attorney and in 

support of his application pursuant to Iowa Code § 598.21C 

states as follows: 

 1. The youngest child of Respondent is subject to a Child 

in Need of Assistance action in Muscatine County.  

 2. Pursuant to a Dispositional Order, the Juvenile Court 

has placed custody of the minor child, CHILD, with Respondent. 

Notice from the Juvenile Court is attached hereto. 

 3. Pursuant to Iowa Code § 598.21C(i)(k), Respondent 

requests that the Court suspend his child support as it relates 

to CHILD.  

 WHEREFORE the Respondent requests that the Court set his 

application for hearing and at the time of hearing grant his 

application and such other relief is just and equitable in the 

circumstances.   

 

 

 Respectfully submitted this ____ day of April, 2016. 



 
 
       ____________________________                               
       Sara Strain Linder AT0009286 
       BRAY & KLOCKAU, P.L.C. 
       402 South Linn Street 
       Iowa City, Iowa  52240-4929 
       Telephone: (319) 338-7968 
       Facsimile: (319) 354-4871 
 
 
  



IN THE IOWA DISTRICT COURT IN AND FOR MUSCATINE COUNTY 
 

STATE OF IOWA, EX REL.,  ) 
CHILDREN,     ) EQUITY NO. DRCV0xxxx 
PETITIONER,    ) ORDER REGARDING 
      ) APPLICATION TO MODIFY 
VS.      ) CHILD SUPPORT 
      ) 
FATHER,     ) 
RESPONDENT.    ) 
________________________________________________________________ 
 
 The Court having received Respondent’s Application to 

Modify Child Support and having heard the arguments of the 

parties hereby finds that the Application to Modify Child 

Support should be granted. 

 IT IS THEREFORE ORDERED that Respondent is to pay child 

support in the amount of x per month for current child support 

and x per month toward his arrearages. 
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Federal Sentencing Guidelines
Iowa State Bar Association

Bridge the Gap Seminar
Nick Klinefeldt
Sept. 9, 2016

1



What Happens After Guilty

► Initial Presentence Investigation Report (“PSR”)
►Objections to PSR
►Final PSR
►Sentencing Memos
►Sentencing Hearing

2



Importance of Sentencing Guidelines

►Sentencing Guidelines
► Not mandatory
► Not presumptive
► But difficult to appeal

►Other § 3553(a) Factors
► Nature and circumstances of the offense and the history and characteristics of the 

defendant
► The purposes of sentencing
► Kinds of sentences available
► Policy statements issued by the Sentencing Commission
► Need to avoid unwanted sentencing disparities
► Need to provide restitution

►Mandatory minimums

3



Sentencing Table

4



Offense Level

►Step One: Select the Offense Guideline
►Step Two: Determine the Base Offense Level
►Step Three: Apply Specific Offense Characteristics
►Step Four: Check for Cross References or Special Instructions
►Step Five: Apply Adjustments Related to the Victim, Defendant’s Role, 

or Obstruction of Justice
►Step Six: Grouping
►Step Seven: Apply Acceptance of Responsibility Reduction

5



Criminal History Category

►Three points if:
► Prior sentence at least 13 months
► Unless at least 15 years since release

►Two points if:
► Prior sentence at least 60 days
► Unless at least 10 years since release

►One point if (max of 4):
► All other sentences, unless for some minor crimes
► Or unless at least 10 years since release

►Add two points if offense committed while on probation, supervised 
release, parole, work release, or escape status

6



Sentencing Enhancements

►Career Offender
► Current offense is a crime of violence or controlled substance offense
► Two prior convictions for crime of violence or controlled substance 

offenses
► Result: Higher Offense Level and Crim. History Cat. VI 

►Armed Career Criminal
► Current offense is typically felon in possession
► Three prior convictions for violent felony or serious drug offense
► Result: 15 year mandatory minimum

►Current issue (Johnson v. United States):
► Relies on residual clause for definition of crime of violence/violent felony

7



Departures & Variances

►Departure= Increase or reduction to offense level or criminal history 
category recognized in the Guidelines

►Variance=Increase or reduction to Guideline sentence that is not
supported by the Guidelines

8



Cooperation & Safety Valve

►Safety valve
► No more than 1 criminal history point, no threats of violence or 

possession of weapon, no leadership
► Told Government about relevant conduct
► Reduces offense level plus relief from mandatory minimum

►Cooperation
► Motion for substantial assistance or Rule 35 motion
► Allows Court to reduce sentence and go below mandatory minimum

9



Fines & Restitution

►$100 Special Assessment
►Fines

► Individuals
► Companies

►Restitution is mandatory

10



Serving the Sentence

►Custody or Self-Report
►Placement in BOP Institution

► Security levels
► Locations

►Must serve 85%
►“Good Time” credit
►No parole
►Halfway Houses & Home Confinement
►Supervised Release

11
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ELDER ABUSE:  HITTING 
TOO CLOSE TO HOME 

Chantelle Smith 
Assistant Attorney General 

Iowa Attorney General’s Office 



Aging in our Community 

• 491k aged 65+ 
• 40 counties > 20% of 

population 65+ 
• Ringgold is the 

“oldest” county; 
Johnson is the 
“youngest” 

• 2nd in percentage 
of adults 85+; North 
Dakota is first 

• Iowans 65+ 
• 7.4% live in poverty 
• Mean household 

income is $52,482 
• 10% have annual 

incomes over 
$100,000 
 



ELDER ABUSE 

• Physical abuse 
• Sexual abuse 
• Emotional abuse 
• Financial exploitation 
• Neglect 

 



ELDER ABUSE, CON’T. 

• Age:  Iowa law=65+; federal 
law=60+ 

• Abuse in Later Life grant=50+ 
• Relationship/expectation of trust 
• Greed 
• Power and control dynamics 
• Domestic violence 

 



AGEISM  

• Prejudice or discrimination against a 
particular age group—particularly older 
individuals 

• Think about how it affects the way you 
treat your clients or address an issue 

• Q’s about cognitive ability 
• Husbands and wives 
• Adult children and parents 
• Farms and land 
• Guardianships and conservatorships 
• POA 

 
 



THINGS TO KNOW ABOUT ELDER 
ABUSE—TEN OF THEM, ANYWAY 



PERPETRATORS 

FAMILY MEMBERS 



UNDERREPORTED  

another twenty three cases 
never come to light. 

23 

For every one case of elder 
abuse that comes to the 

attention of a responsible 
entity. . .  

1 

Source: NYS Elder Abuse Prevalence Study; Weill Cornell Medical College, NYC Department for the Aging; Lifespan; (2011) 
Slide courtesy of Life Long Justice 



DEPENDENCY=VULNERABILITY 

• Most victims are dependent upon their abuser 
• Threat of a nursing home 
• Loss of independence 
• Physical assistance 

 



HOME IS NOT SAFE 

• Home 
• Department of Human Services (DHS); ch. 235B 

(dependent adult abuse in community) 
• Elder Abuse Relief Act; ch. 235F (civil) 
• POA Act; ch. 633B (civil) 

• Facilities  
• DIA (Department of Inspections and Appeals); ch. 235E 

(dependent adult abuse in facilities/programs) 



FINANCIAL EXPLOITATION 

• Most commonly reported form of abuse; not 
necessarily most common form 

• Gateway drug for other types of abuse 
• POA ≠ license to steal 
• Conservatorship abuse 

 



SEXUAL ABUSE 

• It. Happens. 
• Home or institutional setting 
• Reports are more easily dismissed 
• Inability to report 
• Dependency 
• Cost of independence 
• Older victims are the BEST witnesses! 



IT CAN BE DOMESTIC VIOLENCE 

• Elder abuse is domestic abuse 
• Assault committed between family or household 

members who resided together at the time of 
the assault 

• Persons in an intimate relationship 
• Separated spouses or divorced persons 
• Persons who have been family or household 

members residing together within the past year 



Wheel adapted by NCALL with permission from  Domestic Abuse Intervention Project, Duluth, MN in 2006 



THEY WILL STAY AND, NO, IT’S 
NOT ABOUT YOU 

• Victims will on average leave and return to their 
abuser 8 times before finally leaving 

• Caregiver stress is real but is not an excuse 
• Dependency, shame, embarrassment, religious 

and cultural beliefs,  
• Nowhere to go… 

 
 
 



IT KILLS 

• Est. that the risk of death is 300 times higher for 
a person who is the victim of elder abuse 

• Generally tend to die within 6 mos. of 
discovery/reporting of exploitation 



NOT A CRIME IN IOWA 

• Iowa has no criminal elder abuse law 
• DAA laws only 

• DAA in community or facilities 
• Wanton neglect of a DA 
• Felony neglect of DA 
• Nonsupport of a dependent person 

• Must rely on general criminal statutes 
• Assault 
• Theft  
• Stalking 
• Harassment 
• Domestic violence assault 



ABUSE IN LATER LIFE GRANT  

• U.S. Dept. of Justice—Office on Violence Against 
Women 

• AG’s Office partnered with DHS, Aging, DPS, LTCO, Polk 
County Attorney and Sheriff, Dallas County Attorney, 
and ICADV 

• $400,000 over 3 years 
• Training and services to end abuse in later life 
• Training for judges, prosecutors, law enforcement, 

professionals (you!) and providers 
• Direct victim services (approx. $200,000) 

• Emergency housing, medication, assistive devices, 
emergency legal services, transportation, pet needs 

 



THANK YOU FOR YOUR TIME AND 
ATTENTION! 

Chantelle Smith 
Assistant Attorney General 

515/281-8811 
Chantelle.Smith@iowa.gov 
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BUSINESS EMERGENCY GUIDE 
Every employee has a responsibility to understand different emergencies and 
how to prepare in advance for a disaster. Become familiar with the building’s 
floor plan and know where the emergency exits, sheltering areas and 
assembly locations are located. 

USING THIS GUIDE 
Emergencies can happen at any time without warning. This guide is designed to 
help you respond to emergency situations and contains valuable information for 
staff, as well as our customers and guests while at our business. 

Depending on the type of emergency, the most important decision is whether 
you stay where you are (shelter) or go away from the danger (evacuate). 

This guide will provide steps to respond safely to many different types of 
emergencies. This guide does not supersede any of our business emergency 
plans or procedures. This guide was created by Safeguard Iowa Partnership, a 
nonprofit organization working to strengthen the capacity of the state to 
prevent, prepare for, respond to and recover from disasters through 
public-private collaboration. To download additional free resources visit 
www.safeguardiowa.org.  V
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INFORMATION SECURITY

INFORMATION SECURITY 
• Know the classification of the information you handle and take appropriate measures to protect it

based on the classification 
• Only disclose confidential information to those who have a business need-to-know
• Only access the information you need to perform your job 
• Keep passwords private. Do not share with anyone, including your manager 
• Lock your computer screen every time you leave your desk
• When not in use, secure confidential information out of sight 
• Properly dispose of confidential information 
• Develop a list of contacts for when an incident occurs



FIRE

FIRE
Fire is one of the most common disasters. Fire causes more deaths and damage to more businesses
than any other type of disaster. But fire doesn’t have to be deadly if you know your emergency 
procedures and act immediately when there is an alarm. 

DO NOT HESITATE TO ACT:
• Call 911
• If alarm sounds, leave now
• If you notice smoke and no alarm:

o Leave now and tell others to leave
o Pull fire alarm
o Let management know

• Follow planned routes or emergency exit signs
• If you reach smoke or fire, go a different way
• If caught in smoke, drop to your hands and knees and crawl. Breathe through clothing as a filter
• STOP, DROP, and ROLL if your clothing or hair catches on fire
• Go outside to a safe assembly location and let others know you are okay
• Always follow emergency instructions and do not return until the “ALL CLEAR” has been given

IF YOUR EXIT IS BLOCKED:
• Find another exit, if possible
• Call 911 from a cellular phone or a landline and advise them of your situation and location
• If smoke is entering room, if possible place wet towels or clothing under door
• Breathe through your nose and use your blouse, shirt or jacket as a filter
• DO NOT break windows



EVACUATION & SHELTERING

EVACUATION
Evacuation is simply getting away from a dangerous situation. Depending on your building and the
danger, that may be moving to another floor or leaving the building and getting as far away as you
can. If asked to evacuate, or you see something dangerous, don’t wait, leave immediately.
• Leave immediately when alarm and/or announcement is made
• Follow designated routes or lit EXIT signs and instructions
• Do not use elevators unless instructed to do so
• Before opening any doors feel with back of hand. If hot, do not open, seek alternate exit
• Keep to right side of stairwells and hallways
• Proceed directly to the assembly location for accountability and further directions
• Smoke: 

o If you see smoke, fire or other danger, find a different way out, let others know of the danger
o If you must go through smoke, stay as low as you can (heat and dangerous smoke will rise)

ACCESS AND FUNCTIONAL NEEDS
If you are not able to evacuate: 
• Ask for help and go to an area of refuge away from immediate danger. Use one of three choices.

o Horizontal evacuation: using building exits to the outside ground level or going into unaffected
areas of the building

o Stairway evacuation: using steps to reach ground level exits
o Area of refuge: a pre-designated area that may be pressurized stair enclosures in high rise 

buildings, open air exit balconies, or nearby fire rated stairwells, corridors or entryways

SHELTERING 
When a danger or threat exists outside, sheltering inside is the safest option:
• If applicable, go to the designated shelter area
• Stay inside, move to inner corridor or office
• In a multi-story building move to interior spaces
• Stay away from windows and do not open them
• Do not use elevators 



MEDICAL EMERGENCIES

MEDICAL EMERGENCIES 
Medical emergencies can happen from accidents or medical conditions. The role of employees in a
medical emergency is to provide care to the victim until first responders arrive. Employees should NOT
provide any first aid beyond their training. Often the person experiencing the emergency does not
acknowledge or denies the situation is serious. If in doubt, take immediate action.

• Before providing any assistance, employees should survey the scene for additional hazards and
ensure it is safe to render aid 

• DO NOT move the victim(s), especially if you suspect a head or neck injury, unless safety is a 
concern 

• Check victim for medical alert bracelet or necklace 
• Call 911 and give:

o Name
o Phone Number
o Address
o Description of the problem and patient

• Send someone to meet emergency personnel and show to location 
• Employees should comfort the victim and reassure them that medical attention is on the way 
• Assist emergency personnel with pertinent information about the incident 
• Remain with the victim until trained help arrives 
• Report incident to management 



DEMONSTRATION/PROTESTS
In general, participants have the right to protest, demonstrate, picket or march as long as they:
• Remain on public property
• Do not trespass
• Do not harass or interfere with staff, customers or guests entering or exiting the building

If demonstration is near, but not on property: 
• Preplan for this by designating protest area around the building
• Notify management
• Notify and consult with law enforcement in developing a plan of action  
• Notify staff
• Encourage staff not to participate in employees-led or public demonstrations and to maintain the

business environment
• Monitor situation and make decisions based on developing information
• Consider communication venues (e.g. Web site posting, e-mail)
• Consider lockdown with warning procedures

If demonstration is on property: 
• Notify management
• Notify and consult with law enforcement  
• Identify who asks the demonstrators to leave 
• Develop an action plan 
• Notify staff 
• Consider lockdown
• Ensure safe entry into and exit from the building 
• Monitor situation and make decisions based on developing information 
• Consider communication venues (e.g. Web site posting, email) 

DEMONSTRATION/PROTESTS 



WORKPLACE VIOLENCE
We are dedicated to the safety of all employees, so the company has developed procedures to
identify potential threats and prevent violent incidents from occurring. Employees should report
threats of violence or perceived threats and safety concerns to: 
• Their immediate supervisor or management
• In the event of immediate danger, call 911
• Remember – all threats or perceived threats should be taken seriously 

POTENTIAL SCENARIOS:
• An employee verbally threatens or intimidates a coworker
• An employee makes a veiled or implied threat to a supervisor
• A customer makes threatening comments or gestures to an employee
• A family member or significant other of an employee is a threat to the employee, coworkers or

workplace
• An employee receives a threatening e-mail at work from a coworker, customers or family member
• A stranger calls the workplace and says that an employee is making threats from a workplace

phone or computer 

SIGNS OF POTENTIAL VIOLENCE:
• An entitled or blaming view of disputes with the business
• Unsettling references to other incidents of violence
• Regular threats to physically harm themselves or commit suicide
• Direct or indirect statements to harm or kill others
• Inappropriate outbursts, can’t control impulsive behavior
• Excessive focus on firearms, weapons, or military gear
• Physical or behavioral signs of substance abuse 
• Follows or watches others
• Persistent unwanted contact of others
• Gestures of violence toward self or others 
• Physical aggression or intimidation 
• Frequent misinterpretation of others’ behaviors
• Obsessive thoughts about a person or issue
• Unrealistic fears of being mistreated by others
• Changes or losses in personal support system
• Recent loss of a primary relationship or child custody
• Financial, legal or employment troubles 

WORKPLACE VIOLENCE 



HAZARDOUS MATERIALS 
In the event of a natural or propane gas leak or odor – EVACUATE IMMEDIATELY.
In all other cases, first responders will take command of the situation and determine the steps to take
regarding evacuation, shelter-in-place and ventilation systems (HVAC).

In the event of a hazardous material incident inside building: 
• Call 911 and notify management 
• Report location and type (if known) of the hazardous material  
• Move employees away from the immediate danger zone 
• Report any employees missing or injured
• If safe, close doors to the affected area 
• Render first aid as needed 
• Develop an action plan with emergency responders (e.g., evacuation, shelter-in-place, shutdown

ventilation system) 

In the event of a hazardous material incident outside building: 
• Call 911 and notify management 
• Report location and type (if known) of hazardous material  
• Move employees away from the immediate vicinity of the danger 
• Develop an action plan with emergency responders
• Avoid turning on and off lights 

HAZARDOUS MATERIALS 



EMERGENCY CONTACT INFORMATION 

EMERGENCY CONTACT INFORMATION 

PUBLIC UTILITIES 

Electric Company:   

Contact Person ________________________________

Position________________________________________

24-hr emergency number(s) ____________________

Gas Company:  

Contact Person ______________________________

Position ______________________________________

24-hr emergency number(s) __________________

Water Company: 

Contact Person ______________________________

Position ______________________________________

24-hr emergency number(s) __________________

LOCAL EMERGENCY CONTACTS: 

Local emergency management director

_________________________________________________________ 

(Name and numbers)  

Poison Control Center:

_________________________________________________________ 

Crime Victim Services:   

_________________________________________________________ 

County Social Services (Child Protection): 

_________________________________________________________ 

County Public Health: 

_________________________________________________________ 

Post-Crisis Intervention/Mental Health Services: 

_________________________________________________________ 



WORKPLACE SAFETY/SECURITY
• Remain alert and aware to what is going on around you at all times. Be suspicious of strange or

unusual individuals, situations and objects. Most importantly – TRUST YOUR INSTINCTS! Report suspi-
cious or unusual individuals, situations or objects to your manager. If you feel threatened or if you
feel that you are in imminent danger, immediately all 911. 

• If you notice an unauthorized person in your work area, acknowledge the person and ask if s/he
requires assistance. Don’t take “no” for an answer; follow-up by ensuring that the person is truly
authorized to be there. If you are uncomfortable approaching the person, unable to approach
the person, the person acts in a suspicious or strange manner when you approach him/her, or the
person runs from the work area, immediately call 911 and then report to your manager. 

• Theft is often a crime of opportunity. Do not leave purses or wallets in plain view. Keep them on
you or in a locked desk at all times. Never leave them unattended, even for a few moments. 

• Clear your desk of any valuable personal or company property at the end of each day and se-
cure it in a locked desk drawer or file cabinet. Ensure you lock all of your desk drawers and file
cabinets when they are unattended. 

• Ensure all portable computers, DVDs, and other items of value that can be easily carried away
are secured when unattended. 

• Never prop open doors that normally remain secured. Do not allow “piggybacking” through se-
cure doors or elevators. Safeguard company keys or access cards the same way you would safe-
guard your home or car keys. 

• Develop the practice of inspecting your work area on a daily basis. This will help you identify suspi-
cious items or other things that are out of the ordinary. Report anything suspicious. 

• When arriving for work, ensure you park your car in a well-lit area (if it is daylight, park near light
poles or other sources of light). This is especially important in the winter months. When leaving
work, survey the parking area for suspicious individuals or vehicles before existing the building. If
you note something suspicious, trust your instincts and DO NOT LEAVE. When possible, walk to your
car with a co-worker or in groups. Keep an eye out for each other and help ensure your co-work-
ers get to their cars and leaves the area safely. 

WORKPLACE SAFETY/SECURITY



SEVERE WEATHER

SEVERE WEATHER
Watches: Indicate conditions are right for development of a weather hazard. Watches provide 
advance notice. 
Warnings: Indicate a hazard is imminent or the probability of occurrence is extremely high.   

If a tornado or severe thunderstorm WATCH includes all or part of the area of the business’s location:  
• Monitor National Weather Service (NOAA) weather radio, all-hazard or emergency alert radio  
• Notify impacted buildings and employees in the area 
• Consider moving all persons inside building(s) 
• Consider closing windows, if it is safe to do so
• Review severe weather sheltering procedures and location of shelter areas 

If a tornado or severe thunderstorm WARNING has been issued or a tornado has been spotted near
the office: 
• Locate emergency to-go-kit and employee roster 
• Take shelter immediately (pre-designated or away from outside windows and walls)
• Shelter areas are interior restrooms or rooms away from exterior walls and windows and large

rooms with long-span ceilings in permanent structures
• Crouch low to the floor
• Continue to monitor National Weather Service (NOAA) weather radio, all-hazard or emergency

alert radio or television stations 
• When wind strikes, cover your neck and head
• Stay away from windows until all clear is given
• In the event of building damage, evacuate employees to safer areas 
• If evacuation does occur, do not re-enter the building until an “All C  lear” signal is issued

LIGHTNING
Lightning is the deadliest weather event and can strike miles away from a thunderstorm and up to 30
minutes after.
• Stay inside
• If you feel your hair stand on end (indicator of a lightning strike) 

o Squat low to the ground on the balls of your feet
o Place your hands over your ears and your head between your knees 

• Make yourself the smallest target possible and minimize your contact with the ground 
• DO NOT lie flat on the ground 

FLOODING 
Flooding is very dangerous and causes many deaths each year: 
• DO NOT walk through moving water. Six inches of moving water can make you fall 
• If you have to walk through standing water, use a stick to check the firmness of the ground in front

of you
• DO NOT drive into flooded areas, a foot of water will float many vehicles
• If floodwaters rise around your car, abandon the car and move to higher ground if you can do so

safely. You and the vehicle can be quickly swept away 



SUSPICIOUS PACKAGES/MAIL 
Characteristics of a suspicious package or letter include excessive postage or excessive weight; mis-
spellings of common words; oily stains, discolorations, or odor; no return address or a city or state
postmark that does not match the return address; or a package that is not anticipated by someone
in the building or is not sent by a known vendor.  

If you receive a suspicious package or letter by mail or delivery service: 

• DO NOT OPEN package or letter 
• Notify management 
• Call 911
• Limit access to the area where the suspicious letter or package is located to minimize the number

of people who might directly handle it  
• Preserve evidence for law enforcement

If a letter/package contains a written threat but no suspicious substance: 

• Notify management 
• Call 911 
• Limit access to the area in which the letter or 

package was opened to minimize the number of
people who might directly handle it  

• Preserve evidence for law enforcement

If a letter or package is opened and contains a 
suspicious substance: 

• Notify management 
• Call 911
• Limit access to the area in which the letter or 

package was opened to minimize the number of
people who might directly handle it 

• Isolate the people who have been exposed to the
substance to prevent or minimize contamination

• Turn the letter or package over to law enforcement
• Complete Threat Incident Report Form
• Consult with emergency officials to determine:  

o Need for decontamination of the area and the 
people exposed to the substance 

o Need for evacuation or shelter-in-place 

SUSPICIOUS PACKAGES/MAIL 



BOMB THREATS
ALL bomb threats must be taken seriously until they are assessed. As a business we are responsible for
assessing the threat. The decision to evacuate rests with the business, not emergency responders, un-
less a device is located.   

Responding to a telephone bomb threat: 
• Use the Bomb Threat form to document the threat
• Call 911 to notify law enforcement 
• Consult with first responders on credibility of the threat

Responding to a written bomb threat: 
• Save the threat document and all of the materials associated with the threat, including any 

envelopes, containers, samples of handwriting or typewriting, paper and postal marks 
• Handle these items as little as possible 
• If possible, place all items in an envelope or box to protect them 

If the threat is determined to be credible: 
• Implement appropriate lockdown procedures 
• Scan office or designated areas for suspicious items 
• DO NOT touch any suspicious devices, packages, etc. If a device is located, it should be pointed

out to emergency responders 
• Limit the use of cellular phones, radios or fire alarm system 
• Determine if evacuation should be initiated 

If an evacuation is initiated: 
• Notify employees of need to evacuate 
• DO NOT use cell phones, radios or fire alarm system because of risk of activating a device 
• Ensure evacuation routes and area(s) are clear of suspicious items 

**When responding to a bomb threat, law enforcement and first responders generally will not search
a building unless requested. 

BOMB THREATS



BOMB THREAT FORM 

Date: ______________________________________ Time: ______________________________________________

Number at which call was received: ______________________________________________________________

Questions to ask: 
• When is the bomb going to explode? __________________________________________________________
• Where is the bomb right now? ________________________________________________________________
• What does the bomb look like? ________________________________________________________________
• What kind of bomb is it? ______________________________________________________________________
• What will cause the bomb to explode? ________________________________________________________
• Why did you place the bomb? ________________________________________________________________
• What is your name? __________________________________________________________________________
• What is your address? ________________________________________________________________________
• Exact wording of threat ______________________________________________________________________

______________________________________________________________________________________________
______________________________________________________________________________________________

o Keep the caller on the phone as long as possible
o Ask as many questions as possible
o If the caller hesitates, go to the next question
o Note response word-for-word
o Pay attention to background noises
o Call 911 to report to local law enforcement

Caller’s Voice/demeanor: 
m Calm m Normal m Despondent m Angry
m Distinct m Deep breathing m Excited m Slurred
m Cracking m Slow m Nasal m Disguised
m Rapid m Stutter m Accent m Soft

 m Lisp m Familiar m Loud m Raspy
m Laughter m Deep m Crying m Intoxicated

If familiar, who did it sound like? __________________________________________________________________

Background sounds 
m Street m Vehicles m Local m Airplane
m Office m Long distance/cell m Voices m Factory
m Party m PA system m Animals m Train
m Music m Clear/none m House m Static 

Other: __________________________________________________________________________________________

Caller vocabulary/language/information 
m Excellent m Incoherent m Reading from note m Fair 
m Taped m Poor 

Sex of caller: m Male        m Female 

Approximate age: _____________

Comments/notes: 
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ADMINISTRATIVE LAW 

What Constitutes “Other Agency Action” 
Ghost Player, L.L.C. v. State, 860 N.W.2d 323 (Iowa 2015) 
“Other agency action” is action taken by an agency that is “neither rulemaking nor a 
contested case.”  In other words, agency action taken without a hearing required by 
a statute or constitution or action taken after a required hearing that does not rise 
to the level of an evidentiary hearing is other agency action.  When “other agency 
action” is involved, claimant must exhaust administrative remedies prior to bringing 
an action in district court under the Administrative Procedure Act.  The actions taken 
by the agency in denying Claimants’ tax credits in this case was other agency action, 
requiring Claimants to exhaust their administrative remedies.  Since Claimants did 
not exhaust those remedies, their suit in district court was properly dismissed. 
 

“Primarily Adjudicative” Agency Action 
Branstad v. State ex rel. Natural Resources Comm’n, 871 N.W.2d 291 (Iowa 2015) 
Farmer ordered to pay restitution for a fish kill caused by farm runoff challenged the 
restitution amount and won.  Farmer then sought attorney fees pursuant to Iowa 
Code Section 625.29(1).  The Court held that the State’s role in this case – the final 
decision of the Commission regarding the amount of restitution for the fish kill – was 
“primarily adjudicative” and fell within the exception for attorney fees set forth in 
Section 625.29(1)(b). 

 
 

APPELLATE PROCEDURE 
 

EDMS Event From Which Appeal Deadline Is Measured 
Concerned Citizens v. City Development Bd., 872 N.W.2d 399 (Iowa 2015) 
Notice of appeal must be filed within thirty days of the date the final judgment is 
electronically filed, not the date of the notice of filing. 

 
 

ATTORNEY DISCIPLINE 
 

Trust Account Violations 
Sup. Ct. Atty. Disciplinary Bd. v. Eslick, 859 N.W.2d 198 (Iowa 2015) 
Thirty-day suspension for numerous trust account violations.  Violations included 
depositing personal funds in the trust account, failing to deposit advance fees in the 
trust account, failing to maintain journals or ledger records, failing to perform 
monthly reconciliations, and failing to notify clients when withdrawals from the 
account were made.  Prior reprimand and the fact that the trust account deficiencies 
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were not isolated incidents were aggravating factors.  Attorney’s acknowledgment of 
the need for help with attention deficit disorder, attorney’s lack of attempt to 
deceive the auditor or the board, and the fact that no clients were harmed were 
mitigating factors. 
 

Magistrate Signing Search Warrant for Client’s House 
In re Krull, 860 N.W.2d 38 (Iowa 2015) 
Public reprimand to part-time magistrate for signing a search warrant authorizing 
the search of the house of the magistrate’s client.  The magistrate represented the 
client in a custody case as part of the magistrate’s private practice.  Sanction was 
raised to a private reprimand due to the magistrate’s prior private admonishment for 
signing a search warrant authorizing the search of the house of an adverse party in 
a custody case several years earlier.  
 

Neglect, Fee Payment, and Misrepresentation in Estate Proceedings 
Sup. Ct. Atty. Disciplinary Bd. v. Bartley, 860 N.W.2d 331 (Iowa 2015) 
Six-month suspension for neglect, fee payment violations, and misrepresentations 
by the attorney handling two estate matters.  Neglect included failing to timely file 
tax returns, failing to settle an outstanding debt, and taking over twelve years to 
close one estate and five years to close the other.  Fee violations included taking full 
payment several years before filing the final reports or receiving court orders for the 
fees and failing to deposit unapproved fees in the trust account.  Misrepresentations 
included deceiving the court and her law firm and preparing fraudulent documents 
to aid in the deceit. 
 

Sexual Harassment of and Sexual Relations With Clients 
Sup. Ct. Atty. Disciplinary Bd. v. Moothart, 860 N.W.2d 598 (Iowa 2015) 
Thirty-month suspension for sexual harassment of five clients, sexual relations with 
two of the clients, and conflict of interest based on the attorney’s relationship with 
one of the clients.  The Court adopted a broad definition of “sexual harassment in 
the practice of law” to mean sexual advances, requests for sexual favors, and other 
verbal or physical conduct of a sexual nature.  Violations occur even if the victim of 
sexual harassment is not a client, as long as the attorney is engaged in the practice 
of law.  Consent is not a defense.  Attorney was found to be in an attorney-client 
relationship with the five victims.  Violations included repeated comments about the 
clients’ breasts, asking to see a client’s breasts, paying a client for oral sex, and the 
conflict of interest that arose when the attorney was sexually involved with a client 
who was the victim in a domestic abuse case in which the attorney represented the 
domestic abuse perpetrator. 
 
 



AHLERS - 4 

Trust Account Violations & Failure to Pay Taxes 
Sup. Ct. Atty. Disciplinary Bd. v. Cross, 861 N.W.2d 211 (Iowa 2015) 
One-year suspension for multiple trust account violations, including commingling 
personal/business funds with client funds, failing to deposit advance fees into trust, 
withdrawing fees and expenses before they were earned, failing to maintain proper 
financial records (e.g., client ledgers, check registers, reconciliations), and failing to 
notify clients of withdrawals.  Violations also included dishonesty by submitting false 
client security questionnaires certifying compliance with rules regarding handling of 
client funds and trust accounts.  Violations also included failing to file employee-
payroll-withholding-tax declarations and failing to pay the required taxes and failing 
to file income tax returns.  Violations also included failure to respond to disciplinary 
authority.  Attorney did not violate rules against practicing under a trade name by 
having a bank account set up under a corporate name when the lawyer did not hold 
himself out to the public as practicing under the corporate name on the account. 
 

Diligence, Sex With Client, and Trust Account 
Sup. Ct. Atty. Disciplinary Bd. v. Blessum, 861 N.W.2d 575 (Iowa 2015) 
Eighteen-month suspension for having sex with a client, being convicted of 
assaulting the client after the relationship deteriorated, and prematurely 
withdrawing funds from trust with no contemporaneous accounting.  Lengthy delay 
in finalizing a QDRO for the client did not violate rule requiring the attorney to act 
with diligence.  The rule prohibiting sex with a client was violated even though there 
was no “sex for fees.”  There was a nexus between attorney’s crime of assault and 
his fitness to practice law, justifying disciplinary action.  Attorney was not allowed to 
present expert testimony that there was no nexus between the crime and attorney’s 
fitness to practice. 
 

Misappropriation of Client Funds 
Sup. Ct. Atty. Disciplinary Bd. v. Crum, 861 N.W.2d 595 (Iowa 2015) 
Once the Board presents evidence of theft of client funds by misappropriation, the 
burden shifts to the attorney to prove the attorney has a colorable future claim to 
the funds.  In this case, the attorney took money from four clients prior to earning it 
and then ceased all contact with the clients despite the clients’ request to return the 
unused parts of any retainers and property.  The attorney failed to present evidence 
that she had a colorable future claim to the funds and property.  The Court found 
the attorney to have committed theft by misappropriation, resulting in revocation of 
her license.  Noting that the record was replete with examples of other unethical 
conduct, including a pattern of neglect, lack of communication with clients, lack of 
regard for administration of justice, dishonest statements to clients and the court, 
and a failure to cooperate with the Board, the Court did not address those violations 
because the theft by misappropriation warranted revocation. 
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Adequate Notice of Violations - Neglect and Trust Account Violations 

Sup. Ct. Atty. Disciplinary Bd. v. Cepican, 861 N.W.2d 841 (Iowa 2015) 
The complaint before the commission did not provide adequate notice to the 
attorney of the charge of theft of client funds.  The lack of notice denied the 
attorney a reasonable opportunity to defend himself against the claim and the 
sanction of revocation, so the Court did not decide whether the attorney committed 
theft of retainer funds.  However, six-month suspension was imposed for neglect of 
client matters, failure to follow proper procedures for deposit of retainers in trust, 
and failure to respond to the board. 
 

Neglect, Failing to Expedite Litigation, and Lack of Cooperation 
Sup. Ct. Atty. Disciplinary Bd. v. Hedgecoth, 862 N.W.2d 354 (Iowa 2015) 
Three-month suspension and conditions for reinstatement as a result of neglecting 
client appeals and litigation, failing to expedite litigation on appeals and at trial court 
level, failing to obey court orders with respect to compliance with discovery 
requests, failing to comply with legally proper discovery requests, failing to respond 
to inquiries from the board, and prejudicing the administration of justice.  Prior 
discipline for similar conduct was an aggravating factor, as was the attorney’s 
delayed responses to the board and his career experience teaching ethics and 
professional responsibility.  An identified mitigating factor was that no clients were 
harmed. 
 

Failing to Properly Pursue Appeal 
Sup. Ct. Atty. Disciplinary Bd. v. Weiland, 862 N.W.2d 627 (Iowa 2015) 
Public reprimand for failing to timely file combined certificate on appeal, failing to 
serve the combined certificate on the court reporter, and ultimately allowing the 
appeal to languish and be administratively dismissed.  Lone dissenter would have 
imposed a 30-day suspension due to prior disciplinary record and forty prior 
delinquency notices from the clerk of the Supreme Court. 
 

Neglect & Failure to Cooperate in Process 
Sup. Ct. Atty. Disciplinary Bd. v. Ryan, 863 N.W.2d 20 (2015) 
Six-month suspension for a variety of violations involving one client.  Attorney took 
retainer to represent client in child custody case and then left town and failed to 
withdraw or even contact the client.  Violations included failing to conclude or 
properly terminate attorney-client relationship, failing to keep client reasonably 
informed, failing to respond to client inquiries, failing to safeguard the client’s 
interests, failing to return client’s files, withdrawing unearned funds from trust, 
failing to provide appropriate accounting, failing to refund unearned money, failing 
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to enter into an agreement regarding fees, failing to explain the fee arrangement, 
and failing to respond to client inquiries regarding fees.  However, since the Board 
never alleged the attorney stole or misappropriated client funds in its complaint, the 
attorney could not be found to have stolen or misappropriated funds.  In terms of 
sanctions, the attorney’s failure to cooperate with the Client Security Commission 
audit and failure to respond to the ethics complaint were aggravating factors.  The 
vulnerability of the client was also an aggravating factor.  Dissenter disagreed that 
the attorney was not on notice of the claim of conversion of client funds and would 
have revoked the attorney’s license. 
 

Trust Account & Failure to Communicate Hourly Rate 
Sup. Ct. Atty. Disciplinary Bd. v. Santiago, 869 N.W.2d 172 (Iowa 2015) 
Thirty-day suspension for failing to deposit client funds in trust, failing to keep 
proper client ledgers and perform reconciliations, withdrawing funds from trust 
account without notifying clients or providing a timely accounting, and failing to 
communicate the attorney’s hourly rate to client in a timely manner.  Attorney did 
not charge an unreasonable fee or engage in dishonesty.  Mitigating factors included 
attorney’s representation of non-English speaking, underserved members of the 
Hispanic community and his cooperation with auditors, the commission, and the 
board.  Even if the complainant acted out of spite, as alleged, the motive of the 
complainant is not a mitigating factor.  Aggravating factors included attorney’s 
experience and failure to comply with trust account requirements despite having the 
same issues addressed during an audit approximately three years earlier. 
 

Poor Communication With Client, False Statements & Fee Problems 
Sup. Ct. Atty. Disciplinary Bd. v. Said, 869 N.W.2d 185 (Iowa 2015) 
Thirty-day suspension for failing to reasonably inform client about the status of 
client’s case after a missed deadline, failing to explain the missed deadline matter to 
client, making a false statement to a tribunal (that the attorney would self-report to 
disciplinary officials that attorney had missed deadline, but attorney failed to do so), 
withdrawing funds under a flat fee contract with no clear connection to any 
milestone in the case, any work performed, or any relationship to the services 
remaining to be performed, and failing to provide written notice to client when fees 
were withdrawn.  Aggravating factors included four prior private admonitions, 
including one for conduct similar to the conduct in this case.  Mitigating factors 
included taking corrective measures regarding trust account issues, providing legal 
services to an underserved community, and performing substantial pro bono work. 
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Trust Account Issues 
Sup. Ct. Atty. Disciplinary Bd. v. Lubinus, 869 N.W.2d 546 (Iowa 2015) 
Thirty-day suspension for failing to deposit advance fee in trust account rather than 
attorney’s account, prematurely depositing entire advance fee into operating 
account, transferring funds from trust account before attorney had earned them, 
failing to maintain accurate trust account records, and failing to notify clients when 
transfers were made from trust account.  Mitigating factors included lack of 
disciplinary history, attorney’s forthright and cooperative self-reporting, lack of harm 
to clients, and the taking of corrective measures.  Aggravating factors included 
attorney’s admission that attorney knowingly removed unearned funds from trust 
prematurely because attorney was in financial difficulty and the fact that the 
violations consisted of a series of incidents rather than a one-time aberration. 
 

Conduct Involving Dishonesty 
Sup. Ct. Atty. Disciplinary Bd. v. Haskovec, 869 N.W.2d 554 (Iowa 2015) 
Public reprimand for engaging in conduct involving dishonesty.  Attorney procured 
the signature of a witness to a will attesting that the witness was signing in the 
presence of the testator and the other witness when, in fact, the witness was not 
(the witness had actually witnessed the signing, but did not attest to that at the 
time).  Even though attorney stipulated that attorney had violated an additional 
ethical rule (prohibiting attorney from failing to disclose a material fact to a third 
party when disclosure is necessary to avoid assisting fraud by a client), the Court 
found no violation of that rule.  Mitigating factors included the fact that attorney did 
not forge the witness’s signature, attorney immediately and without hesitation 
disclosed to the probating attorney that the witness did not sign the will in the 
presence of the testator and other witness, attorney’s disclosure came before an 
attempt to probate the will so no harm came to the courts or public, and attorney 
had no disciplinary history. 
 

Neglect and Related Issues 
Sup. Ct. Atty. Disciplinary Bd. v. Kingery, 871 N.W.2d 109 (Iowa 2015) 
Sixty-day suspension for a variety of violations.  Violations included neglect of 
multiple client matters, including failing to appear for court appearances of clients in 
criminal matters, failure to communicate with clients, failure to respond to client 
inquiries, failure to withdraw from representation in spite of known problems with 
bipolar disorder and alcoholism, failure to expedite litigation, and conduct prejudicial 
to the administration of justice because the attorney’s neglect caused numerous 
delays in the judicial process.  Sheer number of clients affected and the adverse 
consequences to some of them were aggravating factors.  Acceptance of 
responsibility and the attorney’s “robust rehabilitative efforts” to control or eliminate 
her alcoholism were mitigating factors. 
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Changing Hourly Rate and Trust Account Violations 

Sup. Ct. Atty. Disciplinary Bd. v. Nelissen, 871 N.W.2d 694 (Iowa 2015) 
The Board failed to prove that attorney failed to expedite litigation by requesting 
continuances (continuances were found to be justified, brief, and nonprejudicial) 
and failed to prove that attorney failed to properly keep the client informed.  
Although not always prompt in responding to client inquiries, the communication 
was not so deficient as to amount to an ethical violation.  Thirty-day suspension 
imposed for raising hourly rate without notice to client, committing various trust 
account violations (including failing to inform client of withdrawals, failing to deposit 
additional payment toward a retainer in trust, withdrawing fees before they were 
earned, failing to retain records for six years, and not performing monthly 
reconciliations of bank statements with trust account records), misrepresenting facts 
on client security report by claiming that attorney had performed monthly trust 
account reconciliations, and ignoring the Board’s requests for information.  Prior 
discipline for trust account violations was a “significant aggravating factor.”  
Mitigating factors included lack of client harm and lack of pervasiveness of the 
problem (noting that the attorney generally had a functioning trust account, kept a 
client trust account ledger, and maintained individual client ledger records). 
 

Delay in Resolving Medicare Lien in Personal Injury Case 
Sup. Ct. Atty. Disciplinary Bd. v. Silich, 872 N.W.2d 181 (Iowa 2015) 
Thirty-day suspension for thirty-three month delay in resolving Medicare lien in 
personal injury settlement, failure to respond to inquiries from the Board, and failing 
to obey court orders requiring attorney to provide copies of documents to attorney’s 
client.  Attorney’s conduct violated rules relating to due diligence, client 
communication, and expediting litigation.  Aggravating factors included prior 
discipline and failure to timely respond to the Board’s investigation. 
 
 

CIVIL PROCEDURE 
 

New Trial for Only One Defendant 
Jack v. Booth, 858 N.W.2d 711 (Iowa 2015) 
During a medical malpractice suit against two doctors, a juror fainted.  One of the 
defendant doctors went to the juror’s aid, the other did not.  Trial court denied 
plaintiffs’ motion for mistrial and the jury returned a verdict in favor of the doctors.  
The Court of Appeals reversed and granted a new trial as to both defendants.  The 
doctor that did not render aid to the juror sought further review.  The Supreme 
Court held that it is permissible to grant a new trial as to less than all defendants.  
Here, where there were two separate procedures resulting in injuries claimed by 
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plaintiff, each attributable to a different doctor, it would be permissible to order a 
new trial for one doctor but not the other.  However, the Supreme Court declined to 
grant a new trial to the doctor that did not render aid.  Plaintiffs’ assertion that the 
humanitarian efforts of the doctor that rendered aid benefited anyone in the 
profession was not enough to warrant a conclusion that the trial court abused its 
discretion in denying a new trial. 
 

Personal Jurisdiction – False Claims on Website 
Sioux Pharm, Inc. v. Summit Nutritionals Int’l, 859 N.W.2d 182 (Iowa 2015) 
In a case of first impression, nonresident corporate defendant’s inaccurate 
statements on a website that it has a manufacturing facility in Iowa does not subject 
defendant to general personal jurisdiction in Iowa.  However, the totality of 
nonresident defendant’s contacts with Iowa, including its website statement, Iowa 
supply contract, and its sale of its product to plaintiff in Iowa were sufficient to 
subject defendant to specific jurisdiction in Iowa on claims related to those contacts. 
 

When a Legal Malpractice Claim Accrues 
Vossoughi v. Polaschek, 859 N.W.2d 643 (Iowa 2015) 
Speculative injury does not give rise to a legal malpractice claim.  An injury arising 
from legal malpractice is actionable when it is actual, not when it is merely potential.  
The cause of action accrues when the client sustains an actual, nonspeculative 
injury and has actual or imputed knowledge of the other elements of the claim.  
Also, insecurity alone arising from the absence of a mortgage lien against real estate 
and a perfected security interest in personal property does not constitute an actual 
injury.  Until the vendees under the contract stopped making payments, vendor was 
not injured, and the statute of limitations does not begin to run.  A fact question 
was generated on whether attorneys’ failure to record an addendum to a deed 
would have deterred a risk-averse lender from extending credit to the property 
owner and whether the lender’s actual taking of a mortgage on the property 
prevented the vendor from collecting on its claim against breaching vendees. 
 

Personal Jurisdiction Over Foreign Tire Manufacturer 
Book v. Doublestar Dongfeng Tyre Co., Ltd., 860 N.W.2d 576 (Iowa 2015) 
The “stream of commerce test” for determining whether exercising personal 
jurisdiction comports with Due Process remains good law.  Applying that test, a 
large, high volume tire manufacturer from China that sells to a national market is 
subject to personal jurisdiction in Iowa for products liability claim brought by injured 
person.  This conclusion was based on the manufacturer’s direct shipments to Iowa 
of thousands of tires and indirect shipments of thousands more to Iowa through its 
American distributor in Tennessee.  Personal jurisdiction existed even though the 
tire at issue was sent to the distributor in Tennessee and not directly to Iowa.  
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Manufacturer had the requisite minimum contacts with Iowa and assertion of 
personal jurisdiction would comport with fair play and substantial justice. 
 

Discovery of Personal Injury Plaintiff’s Mental Health Records 
Fagen v. Grand View University, 861 N.W.2d 825 (Iowa 2015) 
Personal injury plaintiff, who was injured after being attacked by fellow students, 
sought to preclude defendants from gaining access to plaintiff’s mental health 
records.  In a 4-3 decision (one concurring with the result, but not the analysis), the 
plurality rejected the absolute positions pitched by both sides (plaintiff claiming the 
records were absolutely undiscoverable and defendants claiming the records were 
absolutely discoverable) and adopted a new protocol to address discovery of the 
records under Iowa Code Section 622.10(2) and I.R.Cv.P. 1.503.  When a party 
refuses to provide a requested patient’s waiver, the party requesting the waiver 
must make a showing that the party has a reasonable basis to believe the specific 
records are likely to contain information relevant to an element or factor of the claim 
or defense of the person claiming the privilege.  The person seeking the records 
need not establish the records sought actually contain admissible evidence, but 
must advance some good faith factual basis demonstrating how the records are 
reasonably calculated to lead to admissible evidence germane to an element or 
factor or a claim or defense.  The plurality placed great emphasis on plaintiff’s 
argument that plaintiff was not claiming mental disability, but claiming “garden 
variety” mental anguish that would come from being assaulted.  The dissenters 
urged that the process was driven by the pleadings and, since plaintiff claimed 
mental distress damages, plaintiff was entitled to obtain the records. 
 

Discovery – Redesignating Protected Documents 
Sioux Pharm, Inc. v. Eagle Laboratories, 865 N.W.2d 528 (Iowa 2015) 
In an interlocutory appeal from a discovery ruling in this misappropriation of trade 
secrets case, the Court addressed a stipulated protective order that permitted the 
parties to designate documents in different classes of protection.  The stipulated 
order provided a procedure and standards for redesignating materials produced.  
The Court held that trial court abused its discretion in redesignating documents 
produced by plaintiffs under the stipulated protective order from “attorneys’ eyes 
only” (parties are not allowed to see the documents) to “confidential” (parties are 
allowed to see the documents).  Defendants did not argue that plaintiffs had 
improperly designated materials under the order and did not provide any basis for 
modifying the order other than conclusory assertions and a statement that they, 
unlike plaintiffs, had elected not to hire an expert in order to save money.  On the 
record before the Court, these grounds were not enough.  While the trial court may 
have had other valid grounds for ordering redesignation, the grounds were not 
apparent from the terms of the trial court’s ruling. 
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Claim Preclusion in Declaratory Judgment Actions 

Gansen v. Gansen, 874 N.W.2d 617 (Iowa 2016) 
In dispute between landlord and tenant over long-term farm lease, prior declaratory 
judgment action between the parties related to good faith negotiations regarding 
rental rate did not trigger claim preclusion that prevented a second declaratory 
judgment action to challenge the constitutionality of the farm lease.  Under these 
circumstances, the general rule set forth in Restatement (Second) Judgments, 
Section 33, was followed, which is that only issue preclusion, but not claim 
preclusion, applies to declaratory judgment actions. 
 
 

COMMERCIAL LAW 
 

Antitrust in Health Insurance Field 
Mueller v. Wellmark, Inc., 861 N.W.2d 563 (Iowa 2015) 
Wellmark was sued by chiropractors claiming antitrust violations because Wellmark 
contracted with health care providers in Iowa to provide services at certain 
reimbursement rates.  By agreement, Wellmark makes those rates available both to 
self-insured Iowa plans that it administers and to out-of-state Blue Cross and Blue 
Shield affiliates.  Those agreements are held to not amount to per se violations of 
Iowa antitrust law, as they are not the simple horizontal conspiracies that historically 
have qualified for per se treatment.  Since plaintiffs stipulated they were proceeding 
only under a per se theory and not under the rule of reason, their claims were 
dismissed. 
 

UCC – Open Account and Counterclaim on Construction Dispute 
Trustees of Laborers v. Ankeny Comm. School, 865 N.W.2d 270 (Iowa App. 2014) 
Masonry manufacturer sued masonry contractor on open account and contractor 
counterclaimed for damages for defective products.  Contractor’s failure to plead 
condition precedent of timely notice did not preclude claim as pleadings gave 
manufacturer sufficient notice to adequately respond.  As a factual matter, 
contractor failed to give timely notice of defects to manufacturer under the UCC 
because it continued to install the defective blocks long after discovering the defects 
but before giving notice of the defects.  Contractor’s loss of future contracting 
partners was reasonably foreseeable at the time of contracting and the amount of 
damages was proven and not speculative, so contractor was entitled to 
consequential damages in the form of lost profits.  Manufacturer’s claim against 
contractor constituted a valid open account and contractor was obligated to pay for 
the goods it accepted.  The amount owed by the contractor on open account may 
be used to offset damages owed by the manufacturer. 



AHLERS - 12 

 
 

CONSTITUTIONAL LAW 
 

Mootness & Public-Importance Exception 
Homan v. Branstad, 864 N.W.2d 321 (Iowa 2015) 
Court declines to address the merits of whether an injunction was properly issued 
preventing the Governor and the Director of the DHS from closing the Iowa Juvenile 
Home in Toledo.  Instead, the Court found the issue to be moot since the legislature 
expressly decided not to appropriate funds for the facility’s operation.  After a 
concise review of the “public-importance” exception to the mootness doctrine, the 
Court found that the exception did not apply and vacated the injunction. 
 

Telemed Abortions 
Planned Parenthood v. Board of Medicine, 865 N.W.2d 252 (Iowa 2015) 
Board of Medicine rule requiring personal examination by a physician before 
abortion-inducing drugs can be administered had the effect of prohibiting 
telemedicine abortions.  The Court declined to address the issue of whether the 
Iowa Constitution affords greater protections than the U.S. Constitution because the 
Board’s rule violates the controlling “undue burden” test announced by the U.S. 
Supreme Court as the federal constitutional test. 
 
 

Anti-Discrimination Ordinance 
Baker v. City of Iowa City, 867 N.W.2d 44 (Iowa 2015) 
City ordinance prohibiting discrimination in employment that purported to apply to 
employers with only one employee had previously been found to violate the Iowa 
constitution because it exceeded the city’s home rule authority.  However, city and 
civil rights commission were not liable for Section 1983 damages because the 
ordinance did not violate employer’s federal constitutional rights of freedom of 
association, freedom of speech, due process, or equal protection.  Rational basis 
analysis was applied to the applicable federal constitutional provisions.  
 

 
CONTRACTS 

 
Slot Machine Bonus Error 

McKee v. Isle of Capri Casinos, Inc., 864 N.W.2d 518 (Iowa 2015) 
Rules of casino slot machine form the relevant contract between the casino and the 
patron and it is an express contract.  Fact that patron failed to read the rules is not 
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relevant.  Rules of the game did not provide for the $41 million bonus claimed by 
the patron playing penny slots even though a message appeared on the screen 
proclaiming the bonus.  Patron’s breach of contract claim failed as a result.  Patron 
also could not recover under theories of equitable or promissory estoppel because 
there was no evidence that the casino made any representations or that the patron 
detrimentally relied on anything.  Consumer fraud claim failed because there was no 
“ascertainable loss of money or property,” as required by the statute. 

 
 

CORPORATIONS 
 

Organizing Residential Cooperatives 
Dolphin Residential Co-op v. Bd. of Review, 863 N.W.2d 644 (Iowa 2015) 
In a 5-2 decision, the Court holds that forming a residential cooperative under Iowa 
Code Chapter 499A by using two lawyers as the organizers does not meet the 
required “organizational test” of the Krupp case.  This is because the organizers did 
not “organize themselves,” as required by the statute, when they had no 
subsequent involvement in the cooperative.  Since the cooperative was not properly 
established, it was not entitled to the benefit of being taxed at residential rates 
rather than commercial rates. 
 
 
 

Organizing Residential Cooperatives II 
City of Iowa City v. Iowa City Review Bd., 863 N.W.2d 663 (Iowa 2015) 
Iowa Code Chapter 499A (dealing with residential cooperatives) requires “two or 
more persons of full age” to be organizers.  The two or more required organizers 
can be corporations and do not need to be natural persons.  Chapter 499A does not 
require a one-apartment-unit-per-member ownership ratio for a multiple housing 
cooperative to be properly organized.  Looking beyond what is required to properly 
organize the cooperative to how the membership certificates are held “meanders 
into the actual use of the property,” which is an improper inquiry under the standard 
set in Krupp. 
 

CRIMINAL LAW 
 

No Merger of Drug Possession & Introduction Charges 
State v. Stewart, 858 N.W.2d 17 (Iowa 2015) 
The crimes of Possession of a Controlled Substance and Introduction of a Controlled 
Substance Into a Detention Facility do not merge and may be simultaneously 
charged in one criminal prosecution. 
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No Suspension of Serious Injury by Vehicle Sentence 

State v. Rouse, 858 N.W.2d 23 (Iowa App. 2014) 
Defendant entered Alford pleas to Serious Injury by Vehicle (a class D felony under 
Section 707.6A(4)) and OWI.  Section 707.6A(7) prohibits suspension of the 
sentence for a violation of “subsection 4 involving the operation of a motor vehicle 
while intoxicated.”  Even though Defendant only pled to the “reckless driving” theory 
of Serious Injury by Vehicle, since there was no question that Defendant’s crime 
“involved” operating a motor vehicle while intoxicated, Section 707.6A(7) applied 
and prohibited suspension of the sentence.  Such an outcome does not violate the 
Equal Protection clauses of the state or federal constitutions. 
 

Merger of Willful Injury & Assault With Intent 
State v. Love, 858 N.W.2d 721 (Iowa 2015) 
Defendant was convicted of Assault With Intent to Inflict Serious Injury (as a lesser 
included offense of Attempted Murder) and Willful Injury Causing Bodily Injury.  The 
Court agreed with Defendant’s argument that the two crimes must be merged.  
Both sides and the Court agreed that there was sufficient evidence to support a 
finding of two separate assaults.  They also agreed that Assault With Intent to Inflict 
Serious Injury is a lesser included offense of Willful Injury.  If the case had been 
tried differently or different instructions had been given to the jury (e.g., asking the 
jury to determine whether there was a sufficient “break in the action” so as to 
support a finding of separate assaults), the charges would not be required to be 
merged.  However, since no such explanatory instructions were requested by the 
State or given by the trial court, the two charges were required to be merged in this 
case.  A concurring opinion spelled out how the ruling should be implemented in the 
trial courts in the future. 
 

Level of Confinement Needed to Support Kidnapping Charge 
State v. Robinson, 859 N.W.2d 464 (Iowa 2015) 
Applying the Rich three-pronged test, the Court finds insufficient evidence to 
support a kidnapping conviction.  The confinement of the victim to sexually assault 
her was incidental to the underlying sexual assault.  Tossing the victim’s cell phone, 
locking of the doors to the apartment and to a bedroom in the apartment, covering 
of the victim’s mouth, and the additional confinement associated with moving the 
victim from the hallway to the bedroom did not substantially increase the risk of 
harm to the victim, significantly lessen the risk of detection, or significantly facilitate 
escape. 
 
 
 



AHLERS - 15 

Standards for Instructing on Intoxication Defense 
State v. Cordero, 861 N.W.2d 253 (Iowa 2015) 
Intoxication defense only applies to specific intent crimes and is not sustained by 
mere evidence of intoxication.  An instruction on the defense is not required until 
the evidence would permit the fact finder to conclude the intoxication caused the 
defendant to lack the mental ability to act with the required specific intent.  Here, 
the evidence was that the murder defendant had consumed beer on the day of the 
crime, but nearly all witnesses testified he was not intoxicated.  One witness said he 
was “probably intoxicated,” but no evidence was presented to back up this tenuous 
and conclusory observation. 
 

Acquittal-First Instruction on Murder Charge 
State v. Ambrose, 861 N.W.2d 550 (Iowa 2015) 
The Court declines to address an issue which has not been decided, which is 
whether it is improper to instruct the jury that it must first decide the defendant’s 
guilt or innocence on the greater offense (i.e., murder) before considering a lesser 
offense (i.e., voluntary manslaughter).  Error was not preserved on the issue and 
there was no ineffective assistance of counsel because evidence of guilt on the 
greater charge was overwhelming.  Five instructions addressing inferences were not 
an improper comment on the evidence.  While the stock instructions could be 
repetitive or improper comment in certain cases, they were not in this case, as each 
corresponded with a specific offense. 
 

Burglary – Scope of “Occupied Structure” 
State v. Rooney, 862 N.W.2d 367 (Iowa 2015) 
Overturning a jury verdict finding a scrapper guilty of burglary, the majority in a 4-3 
decision finds that a dilapidated building owned by the city that had been boarded 
up, that had no electricity or running water, that was falling apart, that the city had 
decided to demolish, that was the subject of a contract for demolition, and that was 
subject to imminent demolition was not an “occupied structure” under the burglary 
statute because it did not meet either the “type” or “purpose” prong of the statute.  
The dissenters noted that it was a fact question both whether the house was the 
“type” of structure covered by the statute and whether the “purpose” of the house 
was the storing of valuables, and that sufficient evidence of both was introduced to 
support the conviction. 
 

Elements and Jury Instructions – Fraudulent Practices 
State v. Hoyman, 863 N.W.2d 1 (Iowa 2015) 
In a fraudulent practice case under Iowa Code Section 714.8(4) (entry in public 
records), the jury should be instructed that “false” means the defendant made the 
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entry or alteration with intent to deceive, not just that the entry was untrue.  An 
instruction need not mirror the precise language of the statute; conversely, an 
instruction is not necessarily adequate just because it repeats what the statute says.  
The term “false,” as used in the statute, should have been defined for the jury to 
mean “with intent to deceive.”  Also, appropriate instructions under the pre-2014 
fraudulent practices law must make it clear that in determining the degree of 
fraudulent practice based on an aggregation theory, the State must prove beyond a 
reasonable doubt that the defendant obtained some money, property, or service 
through each act being aggregated. 
 

Front Steps of Single Family House Are Not a Public Place 
State v. Paye, 865 N.W.2d 1 (Iowa 2015) 
Distinguishing a prior case (Booth) that held that the front steps and common 
hallway of an apartment house are public places, a unanimous court holds that the 
front steps of a single-family home are not a public place under the Public 
Intoxication statute unless the home’s residents make them public by extending a 
general invitation to the public at large to come upon the property. 
 

Statute of Limitations – Sexual Abuse As Lesser Included 
State v. Walden, 870 N.W.2d 842 (Iowa 2015) 
Exception to the three-year statute of limitations for Sexual Abuse of a minor does 
not apply to a Kidnapping to Commit Sexual Abuse of a Minor charge because 
Kidnapping is not one of the enumerated exceptions.  This is true even though 
Sexual Abuse in the Second Degree is a lesser included offense of the Kidnapping to 
Commit Sexual Abuse of a Minor charge.  The Court declines to apply the “absurd-
results” doctrine even though its interpretation of the statute results in a 
determination that a shorter limitation period applies to the greater charge than to a 
lesser included offense. 
 

Intent As Element of Voluntary Manslaughter – Merger Issues 
State v. Ceretti, 871 N.W.2d 88 (Iowa 2015) 
After accepting a favorable plea agreement on a First Degree Murder charge, 
Defendant challenged his convictions for Attempted Murder, Willful Injury Causing 
Serious Injury, and Voluntary Manslaughter based on merger.  The Court holds that 
the crime of Voluntary Manslaughter contains no specific intent to kill element, so it 
does not merge with Attempted Murder or Willful Injury under the Blockburger test.  
However, Rule 2.23(2) prevents the State from punishing Defendant for both 
attempting and completing the same homicide when the convictions are based on 
the same acts directed against the same victim.  The remedy for the problem was to 
vacate all three convictions and the entire plea bargain and remand the case.  At 
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the trial court level, the State is permitted to reinstate any charges and file any 
additional charges supported by the evidence. 
 

Causation in Criminal Case – Principal & Aiding & Abetting 
State v. Tyler, 873 N.W.2d 741 (Iowa 2016) 
Defendant convicted of Murder in the Second Degree.  Defendant’s punch knocked 
the victim down and then others in Defendant’s group kicked and stomped the 
victim to death.  Principles of causation normally associated with civil tort litigation 
are pertinent in criminal cases.  Defendant was guilty as a principal, even though his 
punch did not kill the victim and Defendant did not kick or stomp the victim.  The 
chain of causation was not attenuated.  The Court continues to decline to answer 
whether the “legal cause” aspect of the former proximate cause doctrine has any 
continuing viability in criminal cases after the decision in Thompson v. Kaczinski.  
Defendant was also guilty under an aiding and abetting theory.  Defendant’s act of 
throwing a bunch when a group had surrounded the victim was at least as much 
encouragement as a “let’s get him” statement would have been.  Although it was a 
close call, evidence was insufficient to establish that there was a plan in place 
between Defendant and the others in the group when Defendant struck the first 
blow.  Thus, Defendant could not be criminally liable under a joint criminal conduct 
theory.  Since the jury instructions included joint criminal conduct theories and there 
was a general verdict, Defendant was entitled to a new trial because there was no 
way of knowing whether the guilty verdict rested on the improper joint criminal 
conduct theory.   
 

Delivery of Drugs Resulting in Death of Purchaser 
State v. Miller, 874 N.W.2d 659 (Iowa App. 2015) 
Defendant sold heroin to a man and woman, both of whom ingested it.  The man 
died and Defendant was found guilty of Involuntary Manslaughter.  In a 2-1 
decision, the majority found insufficient evidence to support a finding of 
recklessness to support the verdict.  There is no per se rule that delivery of heroin, 
without more, is always substantial evidence of recklessness.  Distinguishing other 
cases where a verdict had been upheld, the Court noted that there was no evidence 
of the quality of the heroin to support an inference of Defendant’s knowledge of a 
greater likelihood of death, of Defendant’s knowledge of the decedent’s health 
issues, of Defendant’s knowledge that the two purchasers had also been drinking, or 
establishing the probability of heroin overdose.  Also, purchasers were only at 
Defendant’s residence for five minutes and Defendant was not present when the 
heroin was ingested. 
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CRIMINAL PROCEDURE 
 

Restitution Modification 
State v. Morris, 858 N.W.2d 11 (Iowa 2015) 
District court erred by rescinding a prior order that, at the inmate’s request, had 
increased the amount of restitution deducted from the inmate’s prison earnings.  
The prior order increasing the amount paid to restitution resulted in less money 
being available to other categories of distributes under the statutory scheme (i.e., 
the Department of Corrections and the general fund), but, since it did not change 
the priority of any classes of distributes, it was error for the district court to rescind 
it. 
 

PCR Challenges to Jury Instructions & Discharge Dates 
James v. State, 858 N.W.2d 32 (Iowa App. 2014) 
In postconviction relief proceedings, the rule permitting challenges to an illegal 
sentence at any time cannot be used as a vehicle to re-examine errors occurring at 
trial or other proceedings prior to the imposition of sentence.  Challenges to jury 
instructions do not implicate the legality of a sentence, so cannot be raised at any 
time.  Such challenges were barred by the three-year statute of limitations.  Also, 
arguments that the manner in which minimum parole and temporary discharge 
dates were calculated deprived the claimant of prison services is essentially a 
challenge to conditions of confinement and not a challenge to the legality of the 
sentence.  Consequently, such claim is also barred by the statute of limitations. 
 

In-Person Meetings Between Counsel & Inmate Awaiting Trial 
State v. Robinson, 859 N.W.2d 464 (Iowa 2015) 
Iowa Code Section 804.20, giving a detainee the right to meet in-person and 
confidentially with counsel, applies to the period after arrest but prior to the formal 
commencement of criminal charges.  It does not apply to the period of time from 
commencement of charges through trial.  Thus, Section 804.20 does not give 
counsel the right to “barrier-free” access to counsel’s client in jail leading up to trial.  
Claims that the lack of barrier-free access to counsel violated defendant’s 
constitutional rights were not properly preserved and were not addressed. 
 

Conflicted Defense Counsel 
State v. Vaughan, 859 N.W.2d 492 (Iowa 2015) 
A new trial is not required when the trial court replaces a conflicted defense 
attorney with a conflict-free attorney more than three months before trial and there 
is no showing that the previous conflict had ongoing adverse effects on the 
representation. 
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Excited Utterance, Confrontation Clause & Turecek 

State v. Tompkins, 859 N.W.2d 631 (Iowa 2015) 
Trial counsel was not ineffective for failing to object on Confrontation Clause 
grounds to evidence of statements made to law enforcement by domestic abuse 
victim that were admitted under excited utterance exception to the hearsay rule.  
When the declarant (i.e., the victim) appears for cross-examination at trial, the 
Confrontation Clause places no constraints at all on the use of the declarant’s prior 
testimonial statements.  This is true even when the declarant is not asked to testify 
about any of the subject matter in the declarant’s out-of-court statement that was 
offered through a different witness.   Also, when a witness’s hearsay statement is 
admissible to prove the truth of the matter asserted, there is no Turecek violation.  
The issue of whether trial counsel should have objected to officer’s testimony about 
what another witness said about the incident was preserved for postconviction 
relief. 
 

Invalid Alternative Theory in Jury Instructions 
State v. Thorndike, 860 N.W.2d 316 (Iowa 2015) 
Trial court instructed the jury on two alternative theories of Lascivious Acts, namely 
that (1) Defendant fondled the victims, or (2) Defendant permitted or caused the 
victims to fondle him.  The first theory was not supported by the evidence; the 
second was.  Even though it was improper to instruct on the first theory, trial 
counsel was not ineffective in failing to object to the instruction because Defendant 
failed to show prejudice because it was unlikely the instruction had any effect on the 
jury’s decision.  This conclusion was bolstered by the fact that the State offered no 
evidence of the first theory and the State, in closing argument, conceded that the 
first theory “probably doesn’t apply” and argued that the State was relying on the 
second theory. 
 

Factors to Consider at Resentencing 
State v. Hopkins, 860 N.W.2d 550 (Iowa 2015) 
On first appeal, one of Defendant’s six drug-related convictions was reversed.  
Neither party objected to resentencing.  At resentencing, trial court did not abuse its 
discretion in imposing the same concurrent prison sentences (less the sentence for 
the conviction that had been reversed) and declining to grant probation.  Trial court 
is to consider the rehabilitation efforts of Defendant while in prison between the 
original sentencing and the resentencing, but rehabilitation efforts are only one of 
many factors to consider.  Getting an updated PSI prior to resentencing is neither 
statutorily required nor prohibited, but an updated PSI may be a useful tool.  Record 
was inadequate to determine whether trial counsel was ineffective for failing to 
request an updated PSI report. 
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Ineffective Assistance in Plea Bargaining 

Dempsey v. State, 860 N.W.2d 860 (Iowa 2015) 
Assuming without deciding that trial counsel failed to perform an essential duty 
when counsel overstated by one year the maximum sentence to which client would 
have been exposed under the terms of the first plea offer, postconviction claim for 
ineffective assistance of counsel failed because client could not demonstrate 
prejudice.  Reasonable probability that the first plea offer would have been accepted 
if accurate information was provided was not shown.  Client’s subjective, self-
serving testimony was not sufficient.  Furthermore, evidence established that client 
rejected the first plea offer, not because of deficiencies of counsel, but because the 
client was expecting that victim and eyewitness would not cooperate with 
prosecution.  The first offer was withdrawn and a less favorable offer was made and 
accepted after the witnesses arrived for depositions. 
 

Determining Internal Conflicts of Interest in Public Defender’s Office 
State v. McKinley, 860 N.W.2d 874 (Iowa 2015) 
Once an attorney is appointed, the attorney should not be removed absent a factual 
and legal basis to terminate the appointment.  Court can disqualify defendant’s 
preferred attorney if the circumstances present an actual or a serious potential for 
conflict of interest.  State public defenders representing murder defendant had no 
actual or serious potential for conflict as a result of other attorneys in that public 
defender’s office having represented three of the State’s witnesses in the past on 
unrelated matters.  Such representation also did not violate duties owed to the 
former clients because the past representation of the witnesses by other public 
defender attorneys was not “substantially related” to this murder charge, even 
though the former clients’ prior convictions from the past representation would likely 
be used to impeach the witnesses.  Current attorneys for murder defendant had no 
knowledge of details of prior representation, had not reviewed the former clients’ 
files, and had taken prophylactic measures shielding themselves from the files.  Two 
concurring justices wanted to resolve an issue the majority chose not to decide by 
holding that a public defender’s office is not a firm and an individual public 
defender’s conflict of interest is not automatically imputed to the entire public 
defender’s office. 
 

Shackling of Defendant at Trial 
Johnson v. State, 860 N.W.2d 913 (Iowa App. 2014) 
A due process violation occurs if the defendant is shackled in the presence of the 
jury, without articulated reasons why the shackling is necessary.  Prejudice need not 
be shown if this occurs.  On direct appeal, the burden is on the State to prove 
beyond a reasonable doubt that the shackling did not contribute to the verdict.  
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However, in a case of first impression, on postconviction relief based on claimed 
ineffective assistance of counsel, the burden is not on the State.  When a 
postconviction applicant raises an ineffective-assistance claim alleging counsel 
breached an essential duty by failing to object to the applicant’s shackling at trial, 
the applicant still must show a reasonable probability the result of the proceeding 
would have been different but for counsel’s breach of duty.  The case was 
remanded to apply that standard.  Applicant waived attorney-client privilege by 
alleging ineffectiveness of counsel.  Applicant was not entitled to a state-funded 
expert at postconviction proceedings to address his intoxication at the time of the 
crime, as the applicant had tried to obtain such an expert at trial, but the expert did 
not agree that the applicant was intoxicated to the point his judgment was impaired. 
 

Speedy Indictment Rule – Delayed OWI Charge 
State v. Penn-Kennedy, 862 N.W.2d 384 (Iowa 2015) 
Forty-five-day speedy indictment rule was not violated when subsequent OWI 
charge was filed more than 45 days after the defendant’s arrest for Public 
Intoxication.  This is true even though the defendant may have reasonably believed 
he also was arrested for OWI on the night of the incident.  The reasonable belief of 
arrest rule of Wing is narrow and limited to those cases in which an arrest is not 
promptly followed by any prosecution. 
 

Stating Reasons for Sentence 
State v. Thacker, 862 N.W.2d 402 (Iowa 2015) 
Written guilty was submitted and sentencing was done without a hearing.  The 
sentencing order stated that the reason for the sentence as “the plea agreement.”  
However, no plea agreement was contained in the written guilty plea or elsewhere 
in the record.  In a 4-3 decision, the majority noted that when the trial court 
imposes a sentence agreed to by the parties, it does not exercise discretion in a 
fashion that requires a statement of reasons on the record.  However, since there is 
no record of the plea agreement, there is no way of knowing whether the plea 
agreement was followed or whether the trial court deviated.  The sentence was 
vacated and the case was remanded.  The dissenters said the ruling elevated form 
over substance since no claim was made that the district court deviated from the 
plea agreement. 
 

Counsel on Prior Offenses Used to Enhance Current Charge 
State v. Young, 863 N.W.2d 249 (Iowa 2015) 
Under the Iowa constitution, a misdemeanor defendant has a right to the assistance 
of counsel when the defendant faces the possibility of imprisonment.  Because the 
defendant in this case was not provided the assistance of counsel in a prior case 
and the State stipulated that there was not a valid waiver of the defendant’s right to 
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counsel in the prior case, the prior misdemeanor conviction cannot be used as a 
predicate offense to enhance a later charge.  Three concurring justices would have 
refused to allow the tainted prior conviction based on the Iowa Rules of Criminal 
Procedure, rather than under the Iowa constitution. 
 

Administrative Order to Address Criminal No Contact Orders 
Ostergren v. Iowa Dist. Ct. for Muscatine County, 863 N.W.2d 294 (Iowa 2015) 
District court has the authority to issue and enforce an administrative order setting 
forth a procedure for addressing requests from protected parties requesting 
modification or cancellation of no contact orders issued in criminal proceedings.  
Since trial court has authority to modify or terminate the orders sua sponte, trial 
court has the authority to modify or terminate at the request of the protected party 
without a request from the County Attorney.  This is true even though protected 
parties are not parties to the action because the protected parties have a 
particularized interest at stake.  While upholding the administrative order, the Court 
observed that it continued to discourage “a proliferation of idiosyncratic local rules,” 
especially ones establishing a procedural protocol for a single county within a 
judicial district. 
 

Use of Habeas Corpus To Challenge Effectiveness of Counsel 
State v. Hernandez-Galarza, 864 N.W.2d 122 (Iowa 2015) 
In a good review of the history and procedure of habeas corpus proceedings, 
Defendant was denied habeas corpus relief due to failure to comply with pleading 
requirements of Iowa Code Chapter 663 and failure to demonstrate facts sufficient 
to sustain a writ of habeas corpus.  Defendant who was potentially suffering 
immigration consequences as a result of a guilty plea and deferred judgment sought 
habeas corpus relief based on a claim of ineffective assistance of counsel.  
Defendant had completed probation and had his record expunged.  The Court 
declined to conclude that collateral consequences of Defendant’s criminal 
proceedings were sufficient to show that the State of Iowa was somehow detaining 
or had custody of Defendant. 
 
 

Juror Misconduct and Bias 
State v. Webster, 865 N.W.2d 223 (Iowa 2015) 
In a good review of the standards for addressing juror misconduct and bias (and the 
differences between the two concepts), the Court found no juror misconduct in the 
following events of this murder case: (1) while getting pizza at a convenience store 
during trial, the juror gave an ambiguous “yeah” response to fellow patrons who 
stated that “everyone knows he’s guilty.”  Juror did not initiate the conversation, did 
not engage in an extended discussion of the merits, and tried to end the nettlesome 
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interaction; and (2) researching the age of one of the key participants in the 
altercation that resulted in the murder was not misconduct because the research 
was done after the verdict was rendered.  On the issue of juror bias (the juror knew 
members of the victim’s family), there was no evidence the juror provided false 
testimony during voir dire or in an in camera examination of the juror when the 
relationship came to light during trial.  Failure to volunteer an answer to an unasked 
question does not amount to juror misconduct or a finding of bias.  The closest 
issue involved the juror, during trial, “liking” the victim’s stepmother’s post on 
Facebook that said “give me strength.”  The Court stated that “liking” the post was 
a communication that violated the admonition (although the admonition was 
unreported), but did not relate to the guilt or innocence of the defendant.  While 
strongly criticizing the juror’s actions, the Court found the trial court did not abuse 
its discretion in not granting a new trial.  One dissenter would have granted a new 
trial because of the close relationship between the juror and the victim’s 
stepmother. 
 

Factors to Consider in Sentencing Juveniles for LWOP Offenses 
State v. Seats, 865 N.W2d 545 (Iowa 2015) 
Defendant, who was a juvenile at the time he committed murder, was resentenced 
in light of Miller, but was still given life without parole (LWOP).  In a 4-3 decision, 
the Court reversed, holding that sentencing of a juvenile for an offense that would 
otherwise carry LWOP sentence requires the sentencing judge to consider: (1) the 
Supreme Court’s pronouncement that sentencing a juvenile to LWOP should be rare 
and uncommon; (2) that children are constitutionally different from adults; (3) the 
circumstances of the homicide offense, including the extent of the juvenile’s 
participation in the conduct and the way familial and peer pressure may have 
affected the juvenile; and (4) that juveniles are more capable of change than are 
adults.  Fact that the child was nearly 18 when the offense occurred did not matter, 
as the constitutional cutoff is 18, not almost 18.  The Court criticized the sentencing 
judge for using the juvenile’s family and home environment, underdeveloped sense 
of responsibility, and vulnerability to peer pressure as aggravating factors, when 
they are required to be considered mitigating factors.  Resentencing was ordered.  
The majority expressly declined to reach the issue of whether sentencing a juvenile 
to LWOP categorically violates the Iowa constitution prohibition on cruel and 
unusual punishment.  The dissenters strongly criticized the majority for avoiding 
both the issue of whether LWOP sentences for juvenile offenders are categorically 
unconstitutional and the issue of whether, even if not categorically unconstitutional, 
such a sentence was unconstitutional in this case.  As part of that criticism, the 
dissenters pointed out that resentencing was unnecessary, as the trial court had 
already applied the relevant case law standards. 
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Resentencing Juveniles on First Degree Murder – Available Options 
State v. Louisell, 865 N.W.2d 590 (Iowa 2015) 
On resentencing of Defendant, who was 17 years old at the time she committed first 
degree murder, trial court did not have authority to impose a determinate term of 
twenty-five years in prison.  Although trial court did have authority after considering 
the Miller factors to resentence Defendant to life in prison with eligibility for parole, 
trial court did not have authority at the time of resentencing to order 
commencement of Defendant’s eligibility for parole to begin after serving 25 years in 
prison.  The Court left for another day the issue of whether current parole 
standards, which Defendant argued were being applied to deny meaningful 
opportunity for parole, were constitutional.  Three dissenters pointed out that recent 
legislative changes give three options and the trial court should be allowed to 
choose one of those options rather than being told what the sentence must be. 
 

Attempted Murder & Voluntary Manslaughter – “One Death, One Homicide” Rule 
Termaat v. State, 867 N.W.2d 853 (Iowa App. 2015) 
Attempted Murder is not a homicide offense.  As a result, being sentenced for both 
Voluntary Manslaughter and Attempted Murder was not an illegal sentence because 
the sentences did not violate the “one death, one homicide” rule. 
 

Speedy Trial – Trial Within One Year of Arraignment 
State v. Elder, 868 N.W.2d 448 (Iowa App. 2015) 
Defendant’s right to be brought to trial within one year of arraignment was violated.  
There is no question that Defendant did not waive the right.  Even though 
Defendant sought and obtained numerous delays, no delays within the last month 
prior to expiration of the deadline were attributable to Defendant.  Therefore, the 
State failed to meet its “heavy burden” to show that delay attributable to Defendant 
or other “good cause” required continuing trial beyond one year.  The Court 
reiterated that the general press of court business is insufficient to avoid dismissal, 
especially when the “court congestion” is chronic as opposed to being caused by 
unique, non-recurring events.  The Court also mentioned that the pattern of 
continuances – always for four, five, or six weeks and always into a subsequent 
month – strongly suggested a “regular” trial schedule which was adhered to even at 
the cost of violating Defendant’s speedy trial rights.  The Court also emphasized that 
judicial resources are supposed to be prioritized to address criminal matters over 
civil matters, suggesting that it is necessary to pull other judges from civil matters in 
order to bring the case to trial in a timely manner to avoid a finding of a violation of 
the speedy trial right. 
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Disqualification of Prosecutor Due to Threats by Defendant 
State v. Dist. Ct. for Dubuque County, 870 N.W.2d 849 (Iowa 2015) 
In a case of first impression, the Court unanimously holds that a defendant’s threats 
alone to a prosecutor do not require disqualification or recusal of the prosecutor.  
When a threat to a prosecutor does not form the basis for a separate criminal 
prosecution, and when the prosecutor is not the victim, the prosecutor does not 
have a disqualifying conflict of interest in the underlying prosecution.  Trial court 
abused its discretion in disqualifying individual prosecutor and, therefore, abused its 
discretion in disqualifying the entire county attorney’s office. 
 

Breach of Plea Agreement at Sentencing & Two Victim Impact Statements 
State v. Lopez, 872 N.W.2d 159 (Iowa 2015) 
This case gives a thorough review of plea bargaining and the obligation of the State 
to comply with plea agreements.  Prejudice is presumed when defense counsel fails 
to object to the State’s breach of a plea agreement at sentencing.  Father of a minor 
child victim is a “victim” under Chapter 915 and entitled to give a victim impact 
statement.  Child victim’s GAL from a CINA proceedings is not automatically a 
proper designated person to give a victim impact statement for the child, but may 
be the proper person to give a victim impact statement, provided the GAL is 
properly designated as the child’s representative under Section 915.21(1)(e).  When 
there is no indication that the prosecutor solicited the victim impact statements 
given by the father and the GAL, the prosecutor, regardless of any plea agreement, 
cannot block victims from giving victim impact statements.  Prosecutor breached the 
plea agreement by introducing photographs of the child victim’s injuries and using 
them to cross-examine Defendant’s witnesses at sentencing.  Prosecutor, who had 
agreed to recommend deferred judgment as part of plea agreement, effectively 
undermined the recommendation by using the photos to suggest a more onerous 
sentence was warranted.  Remedy for breach of the plea agreement was to remand 
for resentencing before a different judge. 
 

Honoring Plea Agreement at Sentencing 
State v. Frencher, 873 N.W.2d 281 (Iowa App. 2015) 
When plea agreement calls for the State to make a sentencing recommendation, 
“mere compliance is inadequate; the State must comply with the spirit of the 
agreement as well.”  Here, although the prosecutor discussed Defendant’s criminal 
history and some of the negative information in the PSI, the prosecutor strongly 
advocated for the recommended sentence and did not express a material 
reservation regarding the sentencing recommendation.  Therefore, the prosecutor 
did not breach the plea agreement and Defendant’s counsel was not ineffective for 
failing to object to the prosecutor’s statements. 
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State Appellate Defender Must Be Appointed First 
Weiler v. State Public Defender, 873 N.W.2d 286 (Iowa App. 2015) 
Private attorney appointed to represent a defendant on appeal was denied 
compensation by the State Public Defender.  Because statute requires the State 
Appellate Defender to be appointed first and that was not done in this case, the 
State Public Defender was not obligated to pay the claim.  In spite of the trial 
court’s effort to require payment to avoid unfairness to appointed counsel, the Court 
denied the claim due to noncompliance with the statute. 
 

Ex Parte Hearing Required on Defense Request for Investigator 
State v. Dahl, 874 N.W.2d 348 (Iowa 2016) 
Defendant seeking to have a private investigator appointed at public expense is 
entitled to have the hearing on the application conducted ex parte to avoid 
disclosing defense strategy.  The case gives a detailed explanation of the protocol to 
follow in that instance. 
 
 

DEBTOR / CREDITOR 
 

Secured Lender Priority Over Receiver Costs 
Dept. of Human Services v. Community Care, 861 N.W.2d 868 (Iowa 2015) 
Neither Iowa Code Section 249A.44(3) nor Section 680.7 authorizes the expenses of 
a receiver appointed under Section 249A.44(3) to be charged against a secured 
creditor’s collateral.  Instead, Iowa follows the general equitable rule on 
receiverships, under which the costs of a receiver may be charged against a third 
party’s security interest only to the extent the secured party has been shown to 
benefit from the receiver’s services or in the event the secured party has consented 
to the receiver.  Secured party did not consent to the receiver.  Remand was 
necessary to determine if and how much the secured party had received benefit. 
 

Certification of Class Action – Sequencing of NSF Transactions 
Legg v. West Bank - I, 873 N.W.2d 756 (Iowa 2016) 
In a good review of the procedure to follow in certifying a class action, class 
certification was affirmed on claims that bank violated contractual duty of good faith 
when it changed sequencing of transactions from “low to high” to “high to low” in 
calculating NSF charges. 
 

Sequencing of NSF Transactions & Usury 
Legg v. West Bank - II, 873 N.W.2d 763 (Iowa 2016) 
Bank’s payment of overdraft amounts on bank card transactions does not constitute 
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an extension of credit under the Iowa Consumer Credit Code (“ICCC”).  
Consequently, usury claims based on complaints of overdraft charges were properly 
dismissed.   Because the issue of sequencing was expressly covered by the account 
agreement contract between the parties, depositors had no unjust enrichment claim 
based on the bank’s use of “high to low” sequencing of checks and bank card 
transactions.  The same express contract governed the bank’s duty to act in good 
faith.  Bank was not entitled to summary judgment on the claim that its change in 
sequencing from “low to high” to “high to low” without notifying customers violated 
bank’s duty to act in good faith.  Since the customers’ claims of lack of good faith 
were based on written contractual obligation (i.e., the account agreement) rather 
than the implied duty of good faith, there is a 10-year statute of limitations rather 
than a 5-year limitation period. 
 

Failed Forbearance Agreement & Set-Off of Accounts 
First American Bank v. Urbandale Laser Wash, 874 N.W.2d 650 (Iowa App. 2015) 
Acceptance of offer must conform strictly to the offer.  Bank’s email detailing terms 
of a forbearance agreement were not accepted in whole by delinquent loan 
customer.  Loan customer’s reply email detailing terms the customer did not agree 
to resulted in a lack of acceptance of the offer and no meeting of the minds to form 
a forbearance agreement.  Loan and account documents gave the bank the right to 
freeze and apply funds in the accounts to outstanding loan amounts and expenses 
related to mortgaged property.  Bank’s voluntary decision to provide a demand 
letter did not require the bank to wait until the deadline stated in the demand letter 
to exercise the right to freeze and set-off.  Bank’s decision to freeze the accounts for 
several months before actually applying the funds (retroactively to the date of 
freezing) was not improper, as it actually worked to customer’s advantage by 
leaving flexibility for the parties to continue to try to work out a resolution. 
 

  
DIVORCE / FAMILY LAW 

 
Retirement’s Impact on Spousal Support 

In re Marriage of Gust, 858 N.W.2d 402 (Iowa 2015) 
In a 4-3 decision, the question of whether the payor’s spousal support should be 
reduced upon the payor’s retirement must be made in a modification action when 
retirement is imminent or has actually occurred.  Dissenters would have ended 
spousal support when payor reaches the age when payor would be eligible for full 
Social Security retirement benefits or actually retires, whichever is later.  Dissenters 
pointed out that retirement is in the contemplation of the trial court, so the payor 
cannot win a modification action upon retirement. 
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No Dissolution Decree With Property Division to Follow 
In re Marriage of Thatcher, 864 N.W.2d 533 (Iowa 2015) 
Iowa Code Section 598.21(1) requires a dissolution decree to divide the property at 
the same time the decree is entered.  Courts do not have the authority to bifurcate 
the proceedings by entering a decree dissolving the marriage and later issuing a 
decree dividing the property.  Since the trial court improperly bifurcated, the 
dissolution decree was vacated, meaning that the parties were still married when 
the wife died (the trial court had bifurcated knowing the wife was going to die). 
 

Limitations on Garnishment for Back Child Support & Interest 
State ex rel. Benson v. Jager, 865 N.W.2d 608 (Iowa App. 2015) 
Child support obligor had disability payments garnished to pay current and 
delinquent support obligations as well as interest.  The “United States Rule” 
regarding applying payments to interest first and then to principal when retiring a 
judgment did not apply in this situation because the obligor was having 50% of her 
disability payments garnished – an amount in excess of normal garnishment limits 
that is only permitted for support obligations (a defined term which does not include 
interest).  Judgment holder was not entitled to use the benefits of the excess 
garnishment (which would not be available to collect interest) to collect larger 
amounts and then apply them to interest first.  Collected amounts using 
garnishment in excess of the usual cap went to pay past due child support 
payments first.  After the arrearage (not including interest) was paid off, the excess 
garnishment is not permitted and garnishment is limited to the usual caps on 
garnishment as interest is paid off. 
 

Relocation of Custodial Parent Does Not Warrant Modification 
In re Marriage of Hoffman, 867 N.W.2d 26 (Iowa 2015) 
Mother had primary physical care and father had extraordinary visitation.  Both 
remarried.  Mother then moved 70 miles away and father sought to modify physical 
care.  In a 4-3 decision, the Court vacated the trial court’s decision to modify and 
transfer physical care to the father, finding the father failed to meet the heavy 
burden to show a substantial change in circumstances and failed to show a superior 
ability to minister to the needs of the children.  In reaching this conclusion, the 
Court disregarded the trial court finding that the mother’s move was motivated by 
her self-interest rather than the children’s best interests, disregarded the 
preferences of the children (ages approximately 10 and 13), disregarded the 
guardian ad litem’s recommendation, and disregarded information about the 
differences in the quality of the school systems at issue. 
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Spousal Support & Order to File Joint Tax Returns 
In re Marriage of Witherly, 867 N.W.2d 856 (Iowa App. 2015) 
The title of whether alimony is “traditional, rehabilitative, or reimbursement” is not 
important.  What is important is whether the award of alimony was appropriate in 
terms of amount and duration.  Court of Appeals reduced the alimony award to the 
wife (who was 49 years old) from $2600 per month until 65, death, or remarriage to 
$2600 per month for five years and $1300 per month thereafter until 65, death, or 
remarriage.  Trial court acted within its authority in declining to let the wife control 
the method of filing tax returns while the parties were married.  Thus, trial court 
properly ordered the parties to file a joint tax return for 2012 (the tax year before 
the divorce was concluded), which would result in $16,000 in tax savings.  However, 
the trial court lacked authority to order the parties to file a joint tax return in 2013 
(the year in which the divorce decree was entered). 
 

Spousal Support – No Guidelines 
In re Marriage of Mauer, 874 N.W.2d 103 (Iowa 2016) 
Spousal support guidelines promulgated by various groups may provide a useful 
reality check in some cases, but they cannot serve as the starting point for a trial 
court or as the decisive factor for a reviewing court on appeal.  Court of Appeals’ 
reliance on spousal support guidelines to set spousal support at $25,000 per month 
was inappropriate.  Applying the statutory factors, spousal support was reduced to 
$12,600 per month until the recipient wife retired, $6,500 per month after the wife 
retired, and $5,000 per month when the husband reached retirement age or retired. 
 

No Attorney Fees for Contempt Action Under Chapter 600B 
In re Myers, 874 N.W.2d 679 (Iowa App. 2015) 
Unwed custodial parent who successfully brings a contempt action under Iowa Code 
Section 600B.37 to enforce a child support order cannot recover attorney fees. 
 
 

EMPLOYMENT 
 

Section 216.6A Prospective Only & Each Paycheck Starts New Limitation Period 
Dindinger v. Allsteel, Inc., 860 N.W.2d 557 (Iowa 2015) 
Answering certified questions from federal court, the Court holds that Iowa Code 
Section 216.6A (Iowa’s equal pay law) and the accompanying remedial language in 
Section 216.15(9)(a)(9) apply on a prospective basis only to conduct occurring after 
the statutes’ effective date of July 1, 2009.  The statutes are substantive, rather 
than remedial, so they applied prospectively only.  As for claims of wage 
discrimination under the preexisting law (namely Section 216.6, which was in effect 



AHLERS - 30 

prior to July 1, 2009), each paycheck is a discriminatory practice and a new 300-day 
limitations period applies to each check.  
 

Collective Bargaining – Procedures for Staff Reduction 
Board of Regents v. Iowa PERB, 861 N.W.2d 268 (Iowa App. 2014) 
Public Employment Relations Board (“PERB”) decided that UNI’s early separation 
incentive program was a procedure for staff reduction.  Therefore, the program was 
subject to mandatory collective bargaining.  PERB’s determination was not illogical, 
unreasonable, arbitrary, capricious, or an abuse of discretion, so was affirmed 
pursuant to the Iowa Administrative Procedure Act. 
 

Unemployment for Part-Time Employee 
Powell v. Employment Appeal Board, 861 N.W.2d 279 (Iowa App. 2014) 
Part-time music professor at DMACC filed a claim for unemployment benefits.  The 
Board found that the professor was not entitled to benefits for reduced time over 
the summer and during breaks, as the professor’s reduction in hours during those 
times was contemplated by the original contract of hire.  Since substantial evidence 
supported the Board’s finding, it was affirmed.  Pursuant to Iowa Code Section 
96.3(7), the professor was required to return the benefits paid to him, 
notwithstanding his lack of fault in receiving the overpayment. 
 

Scope of Liability Under Respondeat Superior 
Giudicessi v. State, 861 N.W.2d 606 (Iowa App. 2015) 
Psychiatrist employed by the State of Iowa at UIHC had a sexual relationship with a 
former patient.  Patient sued the psychiatrist and also sued the State under a 
respondeat superior theory.  The Court found no genuine issue of material fact that 
would support the claim against the State.  The sexual relationship began four 
months after the patient’s discharge from treatment.  The psychiatrist and the 
patient knew the relationship was wrong.  The psychiatrist knew his actions were far 
outside the scope of his employment duties.  The psychiatrist and patient both tried 
to keep the relationship a secret.  No evidence was presented that the psychiatrist 
represented that the sexual relationship was a continuation of treatment.  The 
psychiatrist pursued the relationship for his own personal interest and not the 
interest of UIHC.  Under these facts, the psychiatrist’s acts were “so far removed” 
from his employment duties that the State could not be held liable because the 
psychiatrist was not acting within the scope of his employment. 
 

Overriding Business Justification in Wrongful Termination 
Rivera v. Woodward Resource Center, 865 N.W.2d 887 (Iowa 2015) 
Employee in a wrongful-discharge-in-violation-of-public-policy claim is not required 
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to prove that there was no overriding business justification for the employer’s firing 
decision.  Employee challenged portions of one jury instruction that employee 
claimed improperly placed this burden on the employee.  Although the portion of 
the jury instruction challenged by the employee provided no additional guidance and 
was not approved, the majority found that it was not misleading or confusing in 
light of the totality of the instructions. 
 

Pregnancy Discrimination 
McQuistion v. City of Clinton, 872 N.W.2d 817 (Iowa 2015) 
Pregnant employee denied ability to perform light duty filed discrimination suit 
against the employer.  Court rejected the argument that the Iowa Civil Rights Act 
(“ICRA”) established as facially discriminatory any exclusion of a pregnant employee 
from any policy or plan that provides benefits for any other temporary disability.  
However, the ICRA did establish that the exclusion of pregnant employees and 
applicants by an employment policy or practice because of their pregnancies 
constituted prima facie evidence of discrimination.  Case is then analyzed using the 
McDonnell Douglas framework, requiring the employer to offer a legitimate, 
nondiscriminatory reason for excluding pregnant employees.  Using rational basis 
analysis, the Court rejected equal protection and substantive due process claims 
under the Iowa Constitution. 
 

Attorney Fees Under FMLA 
Lee v. State, 874 N.W.2d 631 (Iowa 2016) 
State sovereign immunity bars an award of attorney fees and costs incurred in an 
action by an employee seeking retroactive monetary relief in an action brought 
against state officials under Ex parte Young, to remedy violations of the self-care 
provisions of the Federal Medical Leave Act (“FMLA”).  However, state sovereign 
immunity does not bar an award of attorney fees and costs incurred in seeking 
prospective relief in such actions. 
 
 

EVIDENCE 
 

Preserving Error on Rulings in Limine 
Wailes v. Hy-Vee, Inc., 861 N.W.2d 262 (Iowa App. 2014) 
Plaintiff in slip-and-fall case expressed an intent to introduce evidence that salt and 
sand were applied to the parking lot after she fell.  The trial court, ruling on a 
motion in limine, excluded the evidence.  Plaintiff failed to preserve error on the 
issue by failing to attempt to introduce the evidence.  The trial court’s ruling in 
limine was equivocal, as the trial court indicated that “things can change at trial,” “I 
could change the ruling,” and “if it changes during trial, then I’ll revisit it.”  
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Foundation for Admitting Pseudoephedrine Purchase Logs & Video 

State v. Burgdorf, 861 N.W.2d 273 (Iowa App. 2014) 
Defendant convicted of conspiracy to manufacture methamphetamine challenged 
admission of electronic pseudoephedrine tracking records.  Since the State did not 
call a witness from the Governor’s Office of Drug Control Policy or obtain a 
certification from the Office stating that the proffered records were what they 
purported to be, proper foundation under Rule 5.902(4) was not established and the 
records should not have been admitted.  Video from Wal-Mart showing Defendant 
purchasing pseudoephedrine was also inadmissible because no Wal-Mart 
representative testified that the video was an accurate reproduction of what it 
depicts.  Defendant was prejudiced by the admission of the pseudoephedrine 
purchase records.  Since there was sufficient evidence to uphold the conviction 
when the inadmissible evidence was considered, the remedy was remand for a new 
trial rather than dismissal. 
 

Assaultive Nature of Murder Victim 
State v. Webster, 865 N.W.2d 223 (Iowa 2015) 
Trial court did not abuse its discretion in excluding evidence Defendant tried to 
introduce that alleged murder victim punched his pregnant ex-wife.  Defendant was 
asserting the defense of defense of others, claiming he was keeping the alleged 
victim from sexually assaulting the alleged victim’s girlfriend.  Trial court permitted 
evidence of the assault to show alleged victim’s tendency to be violent toward 
women (a key part of Defendant’s defense), but found the relevance of her 
pregnancy to be greatly outweighed by the risks of undue prejudice under Rule 
5.403. 
 

Use of Confession As Basis for Medical Examiner’s Opinion 
State v. Tyler, 867 N.W.2d 136 (Iowa 2015) 
In this murder case, in a 4-3 decision, trial court abused its discretion in allowing the 
medical examiner to testify to the cause and manner of baby’s death because the 
medical examiner based his opinions primarily, if not exclusively, on Defendant’s 
inconsistent and uncorroborated statements to the police as opposed to objective, 
subjective, or medical evidence.  For the same reason, the trial court should have 
redacted any reference to cause and manner of death in the autopsy report. 
 

Bad Acts – Showing Knowledge and Intent 
State v. Tyler, 873 N.W.2d 741 (Iowa 2016) 
Defendant convicted of Murder in the Second Degree.  Defendant’s punch knocked 
the victim down and then others in Defendant’s group kicked and stomped the 
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victim to death.  Evidence of prior similar behavior by Defendant and the other 
assailants was properly admitted, as this “bad acts” evidence was for the legitimate 
purpose of proving Defendant’s knowledge and intent that a group beating would 
take place. 
 
 

INSURANCE 
 

Loss Caused by Rainwater 
Amish Connection v. State Farm Fire & Cas., 861 N.W.2d 230 (Iowa 2015) 
In a 4-3 decision in a case of first impression, business policy did not provide 
coverage for damage caused by rainwater escaping a ruptured interior drainpipe 
that carried rainwater from the roof to the storm sewer.  Whether the damage was 
caused by “rain” or “rainwater,” it was “caused by rain” and thus did not fall within 
the grant of coverage.  Dissenters argued there was a fact question as to the cause 
of the damage, thus precluding summary judgment.   
 

Claim Preclusion Bars Subsequent Bad Faith Claim 
Villarreal v. United Fire & Cas. Co., 873 N.W.2d 714 (Iowa 2016) 
In a 4-3 decision, following the Restatement (Second) of Judgments, the Court 
holds that a first-party bad faith claim based on denial of insurance benefits without 
a reasonable basis ordinarily arises out of the same transaction as a breach-of-
contract claim for denial of those same benefits.  This means a final judgment in the 
breach-of-contract case bars the bringing of a subsequent, separate lawsuit due to 
claim preclusion.  However, when the bad-faith claim is based on conduct after the 
breach-of-contract suit is filed, then claim preclusion would not bar the suit.  The 
case discusses issues pertaining to discovery and bifurcation of trials if the breach-
of-contract and bad faith claims are brought in the same suit. 
 
 

JUVENILE 
 

TPR Based on Prior CINA Adjudication 
In re A.R., 865 N.W.2d 619 (Iowa App. 2015) 
Termination of parental rights is not permitted under Iowa Code Section 
232.116(1)(d) when there is no evidence that prior CINA adjudication was based on 
a finding of physical or sexual abuse or neglect.  Reference to “previous 
adjudication” in termination statute means an adjudication in either a prior or the 
current proceedings so long as the adjudication is previous to the filing of the 
termination petition.  Appellate court is not permitted to affirm termination on 
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grounds alleged in the State’s petition but not ruled upon by the trial court when the 
State files neither a Rule 1.904(1) motion at the trial court level nor a cross-appeal. 
 

Ineffective Assistance Claims & Constitutionality of Expedited Appeal Process 
In re T.S., 868 N.W.2d 425 (Iowa App. 2015) 
Mother and fathers had their parental rights terminated.  Mother’s CINA and TPR 
counsel was not ineffective because the claims the mother sought to raise were 
meritless.  Expedited termination of parental rights appeal process does not create a 
per se violation of terminated parents’ due process rights.  Evidence supported 
termination of parental rights.   
 

Ineffective Assistance in Delinquency – No Adjudication After Consent Decree 
In re M.L., 868 N.W.2d 456 (Iowa App. 2015) 
The Court adopts the Strickland  test for effective assistance of counsel in the 
juvenile delinquency context.  After the juvenile court suspended proceedings by 
entry of a consent decree, the child must be given the opportunity to comply with 
the terms and conditions of the consent decree before an adjudication proceeding 
(on a separate alleged delinquent act stemming from the same event) in the same 
case could be commenced.  Child was not provided effective assistance of counsel 
when counsel allowed the child to be adjudicated delinquent for the new charge 
when no petition was pending on that charge and after the child had been granted a 
consent decree on the first charge. 
 

Tolling Appeal Deadline & Obligation to Provide Sign Language Interpreter 
In re J.L., 868 N.W.2d 462 (Iowa App. 2015) 
Mother’s motion challenging trial court’s decision to terminate on a ground not pled 
in the TPR petition was a proper motion for new trial which tolled the time for filing 
notice of appeal.  On the merits, the DHS’s refusal to immediately furnish a sign 
language interpreter to the deaf and mute mother amounted to a violation of the 
DHS’s statutory reasonable efforts obligation and a failure of proof on the statutory 
termination element alleged by the State. 
 

Finding of Child Abuse Based on Domestic Violence 
Taylor v. Iowa Dept. of Human Services, 870 N.W.2d 262 (Iowa App. 2015) 
Substantial evidence supported finding that father assaulted mother in the presence 
of their child.  However, the DHS applied outdated versions of the relevant Iowa 
Code sections and administrative regulations to conclude father committed child 
abuse by denial of critical care.  Mental injury does not include emotional harm or 
“negative emotional impact” unless the harm rises to the level of a mental injury as 
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defined in the Code.  The DHS findings did not distinguish between theoretical risk 
and a real possibility of harm. 
 

Competency to Stand Trial on Delinquency Charges 
In re J.K., 873 N.W.2d 289 (Iowa App. 2015) 
Presumption of competency and placing burden on the child to prove incompetency 
by a preponderance of the evidence does not violate due process standards.  
Juvenile court is not obligated to accept the conclusion of the child’s evaluator, even 
when the State calls no competing expert.  Child’s expert was inexperienced, 
prepared a report that chafed at the presumption of competency, failed to review 
the child’s juvenile court file or consult with his counselor, was hampered by the 
child’s lack of cooperation in the evaluation, and expressed conclusions that were 
inconsistent with the standards for competency to stand trial.  Consequently, the 
child did not meet his burden to establish incompetency. 
 

 
MISCELLANEOUS 

 
Transitional Release of Sexually Violent Predator 

In re Detention of Curtiss, 860 N.W.2d 893 (Iowa 2015) 
Once a court determines the State has failed to meet its burden to show that a 
sexually violent predator (SVP) is likely to engage in predatory acts if released, 
release with supervision of the SVP is proper when the SVP still suffers from a 
mental abnormality.  Here, when the trial court released the SVP with supervision, 
the trial court did not release him from the Civil Commitment Unit for Sexual 
Offenders (CCUSO).  Instead, he was released to the transitional release side of the 
CCUSO.  When the SVP violated release conditions, the trial court acted within 
statutory authority by returning the SVP to the secure side of the CCUSO.  This is 
because the SVP was never released from the CCUSO when he was placed on the 
transitional release side and the SVP did not appeal from that order.  The appeal 
deadline was thirty days after the order placing him on the transitional release side 
of the CCUSO, which deadline had long passed. 
 

Release of SVP With Supervision 
In re Detention of Matlock, 860 N.W.2d 898 (Iowa 2015) 
Sexually violent predator (SVP) challenged the constitutionality of continued 
supervision after the SVP was determined to continue to suffer from a mental 
abnormality, but the State was unable to prove that the SVP was likely to engage in 
predatory acts if discharged.  The Court held that the statutory scheme does not 
violate the Due Process clause of either constitution as long as (1) the person 
continues to suffer from a mental abnormality; (2) evidence establishes the need for 
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supervision; and (3) the supervision strikes the right balance between the need to 
protect the community and the person’s liberty interest.  In this case, the evidence 
supported the need for release with supervision.  However, the case was remanded 
to address the scope of the release conditions to make sure the conditions were not 
punitive because the current conditions appeared more consistent with the terms 
imposed upon a person just being paroled from prison rather than a person just 
released from a civil commitment. 
 
 

MOTOR VEHICLES / OWI 
 

Implied Consent – Suspicion of Drugs 
State v. McIver, 858 N.W.2d 699 (Iowa 2015) 
In a 4-3 decision, the Court holds that Iowa Code Section 321J.6(3), dealing with 
implied consent when there is suspicion of drugs besides alcohol, imposes an 
obligation on drivers, not law enforcement.  Peace officer is not obligated to 
affirmatively request a blood or urine test when the officer has reasonable grounds 
to believe the motorist is under the influence of a drug other than just alcohol.  
Rather, the driver has the obligation to submit to such a request under those 
circumstances if a request is made, or the driver will be subject to license 
revocations for refusal.  Dissenters argued that Section 321J.6(3) requires the peace 
officer to request a blood or urine test in these circumstances, to aid in the driver’s 
prescription drug defense, or the State would be obligated to proceed only on the 
theory of intoxication by alcohol and no other drug. 
 

Constitutionality of Speed Cameras 
City of Sioux City v. Jacobsma, 862 N.W.2d 335 (Iowa 2015) 
Owner of vehicle who was issued a municipal infraction speeding violation via a 
speed camera challenged the constitutionality of the ordinance that created a 
presumption that the owner was the speeding driver.  Based on the record, which 
included a stipulation that the defendant was the owner and the vehicle was 
speeding and no evidence that the owner was not the driver, the ordinance was 
upheld in spite of substantive due process attacks under both constitutions.  A 
rational basis test was used.  The ordinance also did not violate the Inalienable 
Rights Clause of the Iowa Constitution and was not preempted by provisions of the 
Iowa Code. 
 

Timing and Scope of Phone Calls Offered to Detainee 
State v. Lyon, 862 N.W.2d 391 (Iowa 2015) 
Defendant was permitted to make phone calls after Miranda  warnings and reading 
of implied consent.  He made the calls before the actual request for a breath sample 
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was made.  The Court held that the officer, when faced with a question whether the 
goal of the phone calls was so that the detainee could be released, had no 
obligation to advise the detainee that the purpose of the phone call was to get 
advice on whether to take the test.  Also, officer did not act improperly in offering 
the phone calls before the actual request for a test was made. 
   
 

MUNICIPAL CORPORATIONS 
 

General Fund of City Exempt From Execution 
R.U.S.S. v. City of Mount Union, 874 N.W.2d 120 (Iowa 2016) 
General funds in a city’s bank account constitute “other public property.” 
Additionally, substantial evidence supported a finding that the funds were necessary 
and proper for carrying out the general purpose for which the city was organized.  
Consequently, the funds were exempt from execution under Iowa Code Section 
627.18. 

 
 

PROBATE / GUARDIANSHIP / CONSERVATORSHIP 
 

(No Cases)  
 
 

REAL PROPERTY 
 

Defense of Necessity – Homeless Camps 
City of Des Moines v. Webster, 861 N.W.2d 878 (Iowa App. 2014) 
City sought to remove homeless persons from camps that were set up on various 
city properties.  Homeless persons asserted the defense of necessity.  The Court 
adopted Restatement (Second) of Torts Section 197 regarding the defense of 
necessity, but rejected the defense in this case.  Factors weighing against the 
defense (e.g., threats associated with the heating methods in the camps, danger to 
the lives of homeless persons and first responders in the event of fire) outweighed 
the factors supporting the defense (e.g., individuals’ desire not to attend crowded 
homeless shelters, desire to sleep in a familiar place and not on a hard plastic 
bench, and desire to keep their possessions).  
 

Eminent Domain Power With Private Members of Acquiring Agency 
Clarke County Reservoir Commission v. Robins, 862 N.W.2d 166 (Iowa 2015) 
Private parties lack eminent domain power.  A 28E commission with members 
lacking the power of eminent domain cannot itself exercise the power of eminent 
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domain or serve as an acquiring agency seeking a declaratory judgment of public 
use under Iowa Code Section 6A.24(2).  Postjudgment withdrawal of the private 
members of the commission did not render the appeal moot. 
 

Timing on Rescission of Foreclosure 
U.S. Bank Nat’l Ass’n v. Lamb, 874 N.W.2d 112 (Iowa 2016) 
The statute of limitations for a mortgagee’s rights, which governs the timeliness of 
rescission, is not the two-year special statute of limitations for enforcement of 
judgment liens created in Iowa Code Section 615.1.  Instead, it is either a ten-year 
or twenty-year statute of limitations pursuant to Iowa Code Sections 614.1(5) 
(dealing with written contracts) or 614.21 (dealing with mortgage foreclosures).  
The “all liens” language of Iowa Code Section 615.1(1) applies only to all judgment 
liens and the two-year special statute of limitations in Iowa Code Section 615.1(1) 
does not limit the period of time for a mortgagee to rescind a prior foreclosure 
judgment. 
 

Constitutionality of Long-Term Farm Lease 
Gansen v. Gansen, 874 N.W.2d 617 (Iowa 2016) 
Farm lease provided for an initial five-year term with five additional five-year terms, 
which extensions occurred automatically unless the tenant served a notice of 
termination.  Because one of the parties may be locked into the agricultural lease 
for more than twenty years, Article I, Section 24 of the Iowa Constitution would be 
violated if that contingency occurs.  Such a lease is valid for twenty years, but is 
unconstitutionally infirm after the twenty-year period expires. 
 

Conclusiveness of Tax Deed After Three Years 
Adair Holdings v. Matthew Thomas Trucking, 874 N.W.2d 669 (Iowa App. 2015) 
Running of the three-year statute of limitations entitled tax deed holder to a 
determination that it had a valid tax deed to the parcel in question as a matter of 
law.  Tax deed holder’s past failed attempts to gain possession and title to the 
property did not preclude its entitlement to such a determination once the three-
year limitation period expired. 
 

Attorney Fees Following Sale and Claimed Disclosure Violations 
Payton v. DiGiacomo, 874 N.W.3d 673 (Iowa App. 2015) 
Purchaser sued sellers for a wet basement, claiming breach of disclosure 
requirements.  Sellers won at trial and then claimed attorney fees under the terms 
of the parties’ purchase agreement.  The claim was denied.  When a deed is 
accepted in compliance with the terms of a real estate contract, the contract is 
merged in the deed.  Making it clear that the result depends on the facts and terms 
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of the documents, the Court noted that the purchase agreement in this case 
contained no provisions regarding disclosures required by Chapter 558A and there 
was no evidence of collateral agreements or conditions that survived the merger of 
the purchase agreement with the deed.  Accordingly, the attorney fee clause of the 
purchase agreement did not survive the merger into the deed. 
 
 

SEARCH AND SEIZURE 
 

Aberrant Driving Raises Suspicion of Impairment 
State v. McIver, 858 N.W.2d 699 (Iowa 2015) 
Vehicle was observed in the parking lot of a closed business shortly after bar-closing 
time, left the parking lot by driving over the grassy area surrounding the parking lot, 
down the sidewalk, and over the curb, instead of leaving the parking lot through 
either of the exits to the street, and then weaved within its lane of travel.  Under 
the totality of these circumstances, officer had reasonable suspicion that the driver 
was impaired so as to justify a stop to investigate further, even if it was assumed 
that there was no observed violation of a rule of the road. 
 

Stop for No License Plate Lamp 
State v. Lyon, 862 N.W.2d 391 (Iowa 2015) 
There are two prongs to the statute requiring illumination of a vehicle’s license 
plate: (1) required illumination; and (2) legibility of the plate from a distance of 50 
feet.  When a vehicle is stopped on suspicion that the license plate is not illuminated 
at all, the officer is permitted to make that observation from more than 50 feet.  
Therefore, the stop was justified under the first prong.  The Court held that its 
holding is not inconsistent with Reisetter, which only addressed the second prong.  
If the ruling is inconsistent with Reisetter, then Reisetter  is overruled. 
 

Search Incident to Arrest – Locked Safe in Car 
State v. Gaskins, 866 N.W.2d 1 (Iowa 2015) 
Analyzing the search incident to arrest (“SITA”) exception to the warrant 
requirement when police unlocked a safe in a van after arrest, the Court, in a 4-3 
decision relying on the Iowa Constitution, declines to adopt the “evidence-gathering 
rationale” of Gant.  The search of the van and safe was not a valid SITA under the 
Iowa Constitution because, at the time of the search, there was no danger to the 
officer or likelihood that the occupants could access the van to obtain a weapon or 
destroy evidence. 
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Probable Cause Supporting Search Warrant – Informants 
State v. McNeal, 867 N.W.2d 91 (Iowa 2015) 
Court reviewing a search warrant does not independently determine probable cause.  
Instead, the reviewing court “merely decides whether the issuing judge had a 
substantial basis for concluding probable cause existed.”  Here, the officer 
requesting the warrant independently verified three of the four components of an 
anonymous tip.  The issuing judge was permitted to consider the subject’s prior 
criminal record in determining probable cause.  Named informant’s information was 
considered reliable.  Even if the challenged consideration of an anonymous tip and 
the subject’s criminal history was ignored, based on the totality of the 
circumstances, the application and supporting information still established probable 
cause to support issuance of the warrant. 
 

Warrantless Search of Parolee’s Residence 
State v. King, 867 N.W.2d 106 (Iowa 2015) 
In a 4-3 decision interpreting Article I, Section 8, of the Iowa constitution, the 
Courts answers the question left unanswered in previous parolee search cases.  The 
Court adopts a special-needs exception that authorizes parole officers to search the 
home of a parolee without a warrant for purposes of parole supervision.  
Warrantless searches for the purpose of law enforcement generally remain 
prohibited.  The dissenters point out, among other points, that they believe the case 
is limited to parole officers (not law enforcement officers) searching for drugs when 
the underlying crime is a drug offense and when reasonable suspicion has been 
determined to be present. 
 

Search of Hotel Room Crime Scene and Confessions 
State v. Tyler, 867 N.W.2d 136 (Iowa 2015) 
In this murder case, in a 4-3 decision, trial court erred in denying motion to 
suppress evidence obtained during the search of Defendant’s hotel room based 
solely on the legal conclusion that Defendant had no expectation of privacy in the 
room because Defendant obtained the room for the purpose of committing a crime 
(i.e., killing her baby).  Remand was necessary for further hearing concerning the 
applicability of exceptions to the warrant requirement or exclusionary rule.  Trial 
court properly refused to suppress Defendant’s statements made to police during 
initial contact, at the police station, and at the hospital. 
 

Preclusive Effect of Prior Ruling & Prolonging Stop for Dog Sniff 
In re Pardee, 872 N.W.2d 384 (Iowa 2015) 
Vehicle stopped for minor traffic violations as part of State Patrol interdiction efforts.  
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A ruling on suppression motion filed in criminal case in which Defendant was 
acquitted is not given preclusive effect in subsequent forfeiture proceeding, because 
Defendant had no motive to appeal the suppression ruling following acquittal.  On 
the merits, the majority in a 5-2 decision holds that detention of vehicle occupants 
for approximately 25 minutes preceding a dog sniff was improper under the Fourth 
Amendment.  Trooper developed reasonable suspicion of other criminal activity – if 
at all – only by prolonging the initial stop beyond the time reasonably necessary to 
execute the traffic violation warnings.  In doing so, the trooper violated Defendant’s 
federal constitutional rights. 
 

Voluntariness of Consent Under Federal Constitutional Standards 
State v. Prusha, 874 N.W.2d 627 (Iowa 2016) 
Defendant did not raise the Iowa Constitution as a basis for suppression of consent 
to search until appeal.  Therefore, error was not preserved, and the Court declined 
to answer the question left unanswered in Pals, which is whether the Iowa 
Constitution requires police to “advise an individual of his or her right to decline to 
consent to a search.”  The challenge was analyzed under the Federal Constitution 
only.  The officer did not provide a consent advisory, but the Fourth Amendment 
Schneckloth standard does not require one.  Instead, it is one factor in a totality of 
the circumstances analysis.  While the failure to give a consent advisory weighs 
against voluntariness, the other circumstances indicated that Defendant voluntarily 
consented to the search, so the search was valid under the Fourth Amendment. 
 
 

TAXATION 
 

Exhausting Administrative Remedies to Receive Tax Credits 
Ghost Player, L.L.C. v. State, 860 N.W.2d 323 (Iowa 2015) 
Claimants sought tax credits under the Film, Television, and Video Project Promotion 
Program (Iowa Code Section 15.391).  The actions taken by the agency in denying 
the credits was other agency action, requiring Claimants to exhaust their 
administrative remedies.  Since Claimants did not exhaust those remedies, their suit 
in district court was properly dismissed.  The process used by the agency in 
processing the claims for tax credits did not violate the Due Process Clauses of the 
Iowa or U.S. Constitutions. 
 

Taxation of Delivery of Natural Gas 
LSCP, LLLP v. Kay-Decker, 861 N.W.2d 846 (Iowa 2015) 
A rational basis exists for the variable excise tax imposed on the delivery of natural 
gas under Iowa Code Section 437A.5.  Accordingly, statutory scheme did not violate 
the Equal Protection Clauses of the state or federal constitutions.  The natural gas 
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delivery tax framework also does not obstruct interstate commerce or discriminate 
against it in violation of the dormant Commerce Clause. 
 

Burden of Proof and Taxation of Improvement to Real Property 
Wendling Quarries v. Property Assess. App. Bd., 865 N.W.2d 635 (Iowa App. 2015) 
Burden of proof in challenge to assessment of quarry scale as improvement to real 
estate was on the property owner.  Quarry scale was not a taxable improvement to 
real property because, while attached to concrete piers, the scale’s components 
were easily able to be disassembled and removed and bought and sold between 
mining operations. 
 
 

TORTS 
 

False Arrest Standards 
Veatch v. City of Waverly, 858 N.W.2d 1 (Iowa 2015) 
Peace officer who has reasonable ground (i.e., probable cause) to believe that an 
indictable offense has been committed and reasonable ground for believing that the 
person to be arrested has committed it may make a warrantless arrest pursuant to 
Iowa Code Section 804.7(3).  In a false arrest action, the standard for evaluating 
probable cause under Section 804.7(3) is an objective one.  Consequently, an arrest 
can be sustained by probable cause for a more serious offense than the crime the 
officer considered or announced at the time of arrest.  Here, since there was 
probable cause for the arresting officer to believe the plaintiff had committed the 
indictable offense of Dependent Adult Abuse, the fact that the plaintiff was only 
arrested for simple misdemeanor assault did not create a jury question on the 
plaintiff’s false imprisonment claim.  While a contentious history between a 
complainant and the arrestee can sometimes engender a fact question as to 
whether probable cause supported an arrest, there was no fact question generated 
in this case due to the thoroughness of the officer’s investigation, his consideration 
of information from sources other than from the complainant, and the fairly limited 
nature of the claimed contentiousness between the complainant and arrestee.  
 

Scope and Application of the Continuing Storm Doctrine 
Wailes v. Hy-Vee, Inc., 861 N.W.2d 262 (Iowa App. 2014) 
The “continuing storm doctrine” holds that the failure to remove the natural 
accumulation of snow and ice prior to the cessation of the weather event giving rise 
to such accumulation is not a breach of the duty of ordinary care as a matter of law.  
The doctrine does not apply and liability may result if the efforts the landowner 
takes toward removal of snow and ice creates a hazardous condition (e.g., creating 
ridges and piles of snow that patrons need to step over).  However, since the 
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plaintiff’s claims for negligence included both the timing of removal of the natural 
accumulation and the creation of hazardous piles/ridges of snow, the trial court 
properly gave the “continuing storm doctrine” instruction regarding the natural 
accumulation. 
 

Prison Required for “Wrongfully Imprisoned Person” Claim 
State v. Nicoletto, 862 N.W.2d 621 (Iowa 2015) 
Iowa Code Chapter 663A enables wrongfully imprisoned persons to receive 
compensation from the State.  To qualify as a “wrongfully imprisoned person,” 
incarceration in prison is required.  Time in jail between the time of sentencing and 
posting of an appeal bond does not meet the statutory requirements. 
 

Dramshop Liability – Implied Sale as Part of Resort Stay 
Sanford v. Fillenwarth, 863 N.W.2d 286 (Iowa 2015) 
Dramshop statute requires alcohol to be “sold and served” before liability attaches.  
The term “sale” includes indirect sales when the renting of lodging at a lakeside 
resort includes the advertised amenities of “free” drinks on the resort’s boat cruises.  
Adult son of person renting the room was a third-party beneficiary of the contract 
and was considered to have been “sold” alcohol. 
 

Immunity Exception for Criminal Acts 
Sanon v. City of Pella, 865 N.W.2d 506 (Iowa 2015) 
Parents of children who drowned in municipal swimming pool filed suit against city.  
In a 4-3 decision, the majority concluded that the parents alleged violations of 
administrative rules that constituted criminal offenses under the Iowa Code.  Thus, 
if the city violated the rules, the city is not entitled to immunity under Iowa Code 
Section 670.4(12).  Parents must prove by a preponderance of the evidence that the 
city’s acts or omissions constituted involuntary manslaughter to remove it from the 
immunity granted by Section 670.4(12); proof is not required to be beyond a 
reasonable doubt.  Dissenters argued that a violation of pool regulations 
promulgated by the Iowa Department of Public Health is not a criminal offense 
defeating immunity, as the legislature chose to criminalize only statutory violations 
and not violations of the department’s regulations. 
 

Immunity for Doctor Participating in Child Abuse Assessment 
Nelson v. Lindaman, 867 N.W.2d 1 (Iowa 2015) 
Infant’s adoptive parents sued hospital and surgeon who treated child for a broken 
arm for failing to detect child abuse, resulting in the child returning to a parent who 
further injured the child.  A physician responding in good faith to inquiries from a 
child abuse investigator is entitled to immunity pursuant to Iowa Code Section 



AHLERS - 44 

232.73 from claims alleging not only negligence, but the willful, wanton, or reckless 
conducted required for punitive damages.  In a 5-2 decision, the Court found that 
the surgeon and hospital were entitled to summary judgment because there was no 
factual dispute that the surgeon acted in good faith. 
 

Respondeat Superior – Outside the Scope of Employment 
Giudicessi v. State, 868 N.W.2d 418 (Iowa App. 2015) 
Patient at university hospital’s eating disorder clinic who became sexually involved 
with her psychiatrist sued the psychiatrist.  Patient also sued the State under the 
theory of respondeat superior.  The acts of the psychiatrist were so far removed 
from his employment duties that the State could not be held liable under the 
doctrine of respondeat superior.  Summary judgment was granted to the State. 
 

Sufficient Evidence, Additur & Attorney Fees in Legal Malpractice Suit 
Quad City Bank & Trust v. Elderkin & Pirnie, 870 N.W.2d 249 (Iowa App. 2015) 
Bank sued its former law firm for malpractice after losing suit against accounting 
firm.  Law firm’s statements to bank during litigation against accounting firm 
provided sufficient proof to show collectability from accounting firm if bank had 
prevailed in underlying suit.  Bank presented sufficient evidence to establish that 
bank suffered damage even though there was uncertainty as to the amount of 
damage.  Bank presented sufficient evidence of proximate cause in the underlying 
suit based on the testimony of the law firm’s own attorneys and an expert’s 
testimony.  Clear evidence supported bank’s claim that law firm’s failure to procure 
an expert during the underlying trial (the expert procured was not allowed to testify) 
affected the outcome of the underlying trial.  Bank was not required to procure an 
expert in the malpractice case to say how the jury in the underlying case would 
have ruled had a properly qualified expert testified.  Offering expert testimony on 
this issue was not only unnecessary but would have been an improper invasion of 
the malpractice jury’s function.  Trial court properly granted additur to correct jury’s 
calculation of damages in answer to a jury verdict question calling for total damages 
incurred because the jury clearly reduced the damage figure by the amount of fault 
it attributed to the bank (comparative fault could not be attributed to the bank in 
the malpractice suit, although it was to be considered in determining the amount of 
damages in the underlying suit).  Attorney fees paid to law firm in underlying suit 
are a component of damages recoverable in a legal malpractice action.  The case 
was remanded for a new trial only on the issue of the amount of attorney fees 
component of damages. 
 

Finding of Negligence But No Causation 
Crow v. Simpson, 871 N.W.2d 98 (Iowa 2015) 
Moped operator brought personal injury suit against contractor for leaving the 
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contractor’s end loader in the street, allegedly resulting in an accident.  The jury 
found the contractor negligent, but found that the negligence was the not the cause 
of moped operator’s damages.  The Court found substantial evidence supporting the 
verdict, reasoning that the jury could have found the moped operator’s conduct to 
be the sole cause of damages.  For the same reason, the jury’s finding of negligence 
without a finding of causation was not inconsistent.  Since the jury found contractor 
negligent, trial court did not err in denying moped operator’s motion for directed 
verdict on the issue of negligence per se (i.e., when the jury returns a verdict 
favorable to the party making the motion for directed verdict, any error is harmless).  
Trial court did not abuse its discretion in refusing to grant a new trial, as the 
evidence supported the verdict. 
 

Inconsistent Verdicts & Scope of Retrial 
Bryant v. Rimrodt, 872 N.W.2d 366 (Iowa 2015) 
Jury verdict in personal injury car accident case awarding nearly $17,000 for past 
medical bills and $1 for past pain and suffering was inconsistent such that a new 
trial was required.  On retrial, liability would not be retried, but all elements of 
damages would be, even though the original jury awarded nothing for future 
damages. 
 
  

WORKER’S COMPENSATION 
 

Healing Period Benefits Upon Review-Reopening 
Hill Concrete v. Dixson, 858 N.W.2d 26 (Iowa App. 2014) 
Section 85.34(1) governs when healing period benefits can be awarded in a review-
reopening proceeding.  The standard for awarding healing period benefits does not 
change in a review-reopening proceeding.  Substantial evidence supported the 
commissioner’s award of additional healing period benefits for the period of recovery 
following claimant’s hip replacement surgery. 
 

Fresh-Start Rule and Effect of 2004 Amendments 
Roberts Dairy v. Billick, 861 N.W.2d 814 (Iowa 2015) 
The 2004 amendments to the workers compensation statute only modify the fresh-
start rule with respect to successive injuries with the same employer.  The 
amendments preserve the fresh-start rule for an employee sustaining successive 
injuries resulting in permanent partial disability in the course of employment with 
different employers.  Consequently, the employer was not entitled to apportion its 
liability for permanent partial disability benefits by the liability previously assessed to 
prior employers. 
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Fresh-Start Rule and Effect of 2004 Amendments – Part II 
Warren Properties v. Stewart, 864 N.W.2d 307 (Iowa 2015) 
An employer who is liable to compensate an employee for a successive unscheduled 
work injury is not liable to pay for the preexisting disability that arose from 
employment with a different employer or from causes unrelated to employment 
when the employee’s earning capacity was not reevaluated in the competitive job 
market or otherwise reevaluated prior to the successive injury. 
 

Disclosure of Surveillance Videos 
Iowa Ins. Inst. v. Core Group of Iowa Ass’n for Justice, 867 N.W.2d 58 (Iowa 2015) 
In a 6-1 decision, the Court holds that the disclosure requirements of Iowa Code 
Section 85.27(2) do not override work product immunity and do not require 
disclosure of surveillance video of a claimant before the claimant is deposed.  
Section 85.27(2) is limited to health-care-related privileges such as the physician-
patient privilege.  Section 85.27(2) does not affect privileges and protections related 
to the litigation process such as the work product doctrine.  
 

Assessment of Cost of Independent Medical Examination 
D.A.R.T. v. Young, 867 N.W.2d 839 (Iowa 2015) 
In a 4-3 decision, the Court holds that Iowa Code Section 85.39 provides the 
exclusive method for reimbursement of an independent medical examination 
obtained by a claimant.  Commissioner may not tax the expense of the examination 
as costs incurred in the hearing under an administrative rule authorizing the taxation 
of costs of obtaining reports by doctors. 
 

Running Healing Period Benefits 
Eaton Corp. v. Archer, 872 N.W.2d 194 (Iowa App. 2015) 
Running healing period benefits were awarded.  Substantial evidence supported the 
commissioner’s finding that worker was unable to return to similar employment.  
Although employer cited evidence that may support a finding that worker was 
capable of returning to substantially similar employment, appellate court’s task is 
not to determine whether substantial evidence supports different findings, but, 
rather, the findings actually made. 
 

Tolling Statute Under Discovery Rule 

Baker v. Bridgestone, 872 N.W.2d 672 (Iowa 2015) 
Whether a work-related injury arises because of a single event or develops 
cumulatively over time, the discovery rule applies in determining whether a workers’ 
compensation claim has been filed within two years after the occurrence of the 
injury.  That limitation period does not begin to run until the claimant knows or in 
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the exercise of reasonable diligence should know “the nature, seriousness, and 
probable compensable character” of the injury. 
 

Standard of Review – Ignoring Record Evidence 
JBS Swift & Co. v., Hedberg, 873 N.W.2d 276 (Iowa App. 2015) 
On intra-agency review of award of permanent total disability, commissioner’s 
designee ignored or overlooked record evidence.  Multiple statements in the 
designee’s decision were “demonstrably incorrect.”  Where the record shows the 
agency did not review and consider the evidence, as was the case here, then 
substantial evidence review is inapplicable.  The agency is entitled to reconcile 
competing evidence, not ignore competing evidence.  Designee’s action was 
unreasonable, arbitrary, capricious, an abuse of discretion, and the product of 
illogical reasoning.  Case was remanded for re-evaluation of the evidence. 
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AVOIDING DISPUTES 

Disputes are oftentimes foreseeable.  Last minute changes to an estate 

plan, writing an individual out of an estate plan, and large death-bed bequests 

can quickly become big issues for estate planning practitioners.  Here are some 

ideas for avoiding the potential disputes that accompany some of these 

situations: 

I. Create a pattern regarding testator’s intent 

a. Have testator execute several wills with similar terms 

II. Make gifts within lifetime 

a. Discuss whether it makes sense to transfer the intended bequest 

during clients’ lifetime as opposed to at death 

III. After testator dies, give notice to everyone 

a. Consider giving notice to people who might not be statutorily 

required to receive notice but might be someone affected by the will 

(i.e., someone who was in a will before but was written out at the 

last moment) 

IV. Drafting and executing the will and/or trust 

a. Use clear language regarding testator’s desires and consider 

including language in a will or trust to help explain testator’s 

wishes 
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i. I give the remainder of my estate to my daughter, Jane Doe.  

If my daughter should not survive me, then I give the 

remainder of my estate to my daughter’s descendants, per 

stirpes.  I love my son, John Doe, but I specifically exclude 

my son from benefitting under this Article IV as I have 

already provided for him during my lifetime. 

ii. Practice Pointer:  If you are writing a descendant out of a 

will, make sure your disaster clause does not include a 

reference to intestate distribution that would unintentionally 

include the disinherited individual 

b. Selecting a personal representative 

i. Clients should think about personalities and family history 

when selecting a personal representative 

ii. Consider having a corporate fiduciary 

1. Experience with process 

2. Independent party capable of handling difficult family 

dynamics 

c. Encourage testators to have conversations with beneficiaries 

regarding their wishes before they die 

i. Explain who is selected as personal representative and why 

they were selected 

ii. May be equally as important with the preference for 

Guardian of a child 

d. Potential competency fight?   

i. Obtain physician’s statement regarding competency 

ii. Have will/trust/document signed on the same day as the 

date of physician’s assessment 

e. Alternative Dispute Resolution Clauses 

i. George Washington’s will contained an arbitration clause 

(will dated July 9, 1799 – available in full text at 

http://gwpapers.virginia.edu/documents/will/text.html): 
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1. “My Will and direction expressly is, that all disputes (if 

unhappily any should arise) shall be decided by three 

impartial and intelligent men, known for their probity 

and good understanding; two to be chosen by the 

disputants--each having the choice of one--and the 

third by those two. Which three men thus chosen, 

shall, unfettered by Law, or legal constructions, 

declare their sense of the Testators intention; and 

such decision is, to all intents and purposes to be as 

binding on the Parties as if it had been given in the 

Supreme Court of the United States.”   

ii. Practice Pointer:  ADR clauses in wills may not be 

enforceable 

1. Case law regarding arbitration clauses suggests they 

may not be binding (see In re Will of Jacobovitz, 295 

N.Y.S.2d 527 (1968); Schoneberger v. Oelze, 96 P.3d 

1078 (Ariz. Ct. App. 2004)) 

2. A few states have passed legislation to enforce ADR 

provisions in wills and/or trusts, including Hawaii, 

Oregon, Georgia, New Hampshire, and Michigan 

iii. Mediation – sample provisions 

1.  “In the unlikely event that there should be any 

disagreement or dispute . . . I would be deeply 

disappointed if the estate that I have left for the benefit 

of my family and/or other beneficiaries would result in 

any negative impact on the relationships among them.  

Therefore, it is my fervent wish and directive that any 

such disagreement or dispute be resolved with the 

utmost civility, decency and consideration, and that all 

parties resolve it by mediation in good faith through 

the use of a neutral third-party.  It would be to my 
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profound and eternal sorrow that what I have provided 

in the interest of benefiting my loved ones would lead 

to any injury to their relationship.”  (LELA P. LOVE & 

STEWART E. STERK, Leaving More Than Money: 

Mediation Clauses in Estate Planning Documents, 65 

Wash. & Lee L. Rev. 539, 571 FN128 (2008)) 

iv. Arbitration – sample provision (adopted from sample clause 

provided by the American Arbitration Association) 

1. In order to save the cost of court proceedings and 

promote the prompt and final resolution of any dispute 

regarding the interpretation of my will (or my trust) or 

the administration of my estate or any trust under my 

will (or my trust), I direct that any such dispute shall 

be settled by arbitration administered by the American 

Arbitration Association under its Arbitration Rules for 

Wills and Trusts then in effect. Nevertheless the 

following matters shall not be arbitrable questions 

regarding my competency, attempts to remove a 

fiduciary, or questions concerning the amount of bond 

of a fiduciary.  

V. In Terrorem Clauses (aka No Contest Clause) 

a. A provision in the will which threatens being excluded from 

inheriting if the beneficiary challenges the legality of the will 

b. Example: 

i. In case any beneficiary shall contest the terms of this Will, in 

part or in whole, and attempt to prevent the proof thereof, 

then I declare that such contest and such attempt shall 

cancel and terminate all provisions for or in favor of the 

beneficiary making or inciting such contest, without regard 

to whether such contest shall succeed or not, and I hereby 

declare all and any provisions herein in favor of the 
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beneficiary so making such contest, or attempting to, or 

inciting the same, to be revoked and of no force and effect 

c. Cocklin tell us the condition or forfeiture will not be enforced 

against one who contests in good faith and for probable cause  (In 

re Estate of Cocklin, 17 N.W.2d 129 (Iowa 1945)) 

1. If objector acts upon advice of counsel, that often is 

enough to not invoke the forfeiture clause (In re Estate 

of Cocklin, 17 N.W.2d 129 (Iowa 1945)) 

a. “[A]dvice of counsel constitutes good faith and 

probable cause, and rarely is a beneficiary 

unable to find an attorney who will recommend 

litigation.”  MARTIN D. BEGLEITER, Anti-Contest 

Clauses:  When you Care Enough to Send the 

Final Threat, 26 Ariz. St. L.J. 629, 679 (Fall 

1994). 

2. If objector fails to offer substantial proof and is 

unsuccessful on their objection, it does not mean that 

they automatically forfeit as the determination of “good 

faith and for probable cause” is considered under all 

the facts and circumstances  (Geisinger v. Geisinger, 

41 N.W.2d 85 (Iowa 1950)) 

d. An in terrorem clause is not necessarily invoked when a 

beneficiary objects to the final report (See In re Shriver Estate, 10 

N.W.2d 59 (Iowa 1943)) 

e. The Executor is the proper person to bring a proceeding regarding 

whether or not a beneficiary has forfeited their share after the 

contest the will or otherwise violate the clause (In re Estate of 

Cocklin, 17 N.W.2d 129 (Iowa 1945)) 
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RESOLVING DISPUTES ONCE UNAVOIDABLE 

 No matter how well you plan, there are some disputes that are 

unavoidable.  Once you are faced with a good old-fashioned family food fight, 

consider the following techniques: 

I. Family Settlement Agreement – Appendix A for example 

a. “In upholding such settlements, courts have reasoned that 

beneficiaries under a will may, immediately after the distribution, 

divide the property as they see fit and there is no reason why they 

may not make such division before they receive the property. Also 

that beneficiaries are not compelled to accept provisions of the 

will.”  In re Swanson's Estate, 31 N.W.2d 385, 389 (Iowa 1948) 

b. Exceptions or limitations to the rule permitting family settlement 

agreements (See In re Swanson Estate, 31 N.W.2d 385, 390 (Iowa 

1948)): 

i. Beneficiaries under a will cannot defeat a trust 

1. Court has held that the income beneficiaries of a trust 

have no interest in the trust property except for the 

income.  In re French's Estate, 44 N.W.2d 706 (Iowa 

1950) 

ii. Agreement may not deprive a non-consenting party of their 

rights 

1. Make sure you have all necessary parties 

a. Not only the heirs/beneficiaries, but also 

consider others that not be affected by the 

agreement. 

i. Court held that family settlement 

agreement was void as it violated a 

spouse’s homestead rights and spouse 

was not party to the agreement.  In re 
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Gustafson Estate, 551 N.W.2d 312 (Iowa 

1996) 

b. Cannot prejudice creditors who do not consent 

to agreement 

c. If agreement is reached before estate is 

probated, proposed executor is not a necessary 

party (executor fought agreement and tried to 

have will probated because it denied him his 

statutory fees; court denied his argument – see 

In re Swanson Estate, 31 N.W.2d 385 (Iowa 

1948)) 

c. Court Approval 

i. If the agreement is a valid contract, then it is enforceable as 

such 

ii. Court approval should be sought to approve the family 

settlement agreement and to direct the personal 

representative to follow the family settlement agreement 

d. Practice Pointer:  Iowa Department of Revenue and Finance 

doesn’t have to follow a Family Settlement Agreement when 

computing inheritance tax according to the Administrative Rules 

Iowa Administrative Code 701-86.14(2) Family 

settlements.  Beneficiaries of an estate may contract 

to divide real or personal property of the estate, or 

both, in a manner contrary to the will of the 

decedent.  The court of competent jurisdiction may 

approve the settlement contract of the beneficiaries.  

However, the department is not a party to the 

contract and is not bound to compute the shares of 

the estate based on the settlement contract.  

Instead, the department must compute the shares 
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of the estate based upon the terms of the decedent’s 

will, unless a court of competent jurisdiction 

determines that the will should be set aside.  See In 

re Estate of Bliven, 236 N.W.2d 366 (Iowa 1975). 

II. Alternative Dispute Resolution (ADR) 

a. Parties can agree to submit a dispute to mediation or arbitration, 

even in absence of a court order or a mandate in a will 

b. Authority under Iowa Code to settle disputes with ADR 

i. Trustee has authority, under Iowa Trust Code, to “settle a 

claim by or against the trust by compromise, arbitration, or 

otherwise . . . .”  Iowa Code Section 633A.4402(21) 

ii. Personal representative and a contingent creditor can 

“determine, by agreement, arbitration or compromise, the 

value thereof, according to its probably present worth, and 

upon approval thereof by the court, it may be allowed and 

pain in the same manner as an absolute claim . . . .” Iowa 

Code Section 633.424(1) 

iii. A conservator, subject to the approval of the court, may 

“compromise or settle any claim by or against the ward or 

the conservator; to adjust arbitrate or compromise claims in 

favor of or against the ward or the conservator.”  Iowa Code 

Section 633.647(5) 

c. Mediation 

i. Pros of Mediation (as taken from LELA P. LOVE & STEWART E. 

STERK, Leaving More Than Money: Mediation Clauses in 

Estate Planning Documents, 65 Wash. & Lee L. Rev. 539, 

541 (2008)). 

1. Avoids one winner and one loser mentality 

a. Can get case-specific solutions and can be 

creative with solutions 
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b. A court can only rule on what is being presented 

to the court 

2. Non-adversarial 

3. Gives participants control of the process and the 

outcome 

4. Lower cost (no discovery) 

5. Private and confidential 

ii. Many other states have formal probate mediation programs 

1. Most states with formal probate mediation programs 

are reactive states (meaning, once the dispute arises, 

the mediation is offered/mandated) but they are only a 

few that are proactive (meaning, they have legislation 

to permit testators to require mediation or have the 

court order mediation) 

2. Polk County Probate Mediation Pilot Project 

a. Allows Probate Judge to identify contested 

probate matters and require mediation 

b. All probate cases in Polk County are available for 

mediation – estate, trust, guardianship, 

conservatorship, etc. 

c. Cost is divided equally among the contesting 

parties (services available at low cost or no cost 

depending on need and qualifications) 

d. Arbitration 

i. Pros of Arbitration 

1. Usually lower costs than discovery and trial 

2. Faster than litigation and results in a binding decision 

3. Flexible 

4. Private and confidential 

5. Less formal than traditional court 
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III. Nonjudicial Settlement Agreements for Trusts (Iowa Code § 633A.6308) 

a. Works great for (633A.6308(4)): 

i. Interpretation or construction of the terms 

ii. Approval of trustee’s report or accounting 

iii. Resignation or appointment of a trustee 

iv. Trustee compensation determination 

v. Transfer of principal place of administration 

vi. Liability of trustee re trust action 

b. Does not work for (633A.6308(2) and (3)): 

i. Modification of trust (requires court approval) 

ii. Termination of trust (requires court approval) 

iii. Violations of a material purpose of trust 

iv. Terms and conditions that could not otherwise be approved 

by the court 

c. Even though it is nonjudicial settlement, still consider obtaining 

the court’s blessing (633A.6308(5)) 
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Appendix A 
 

 

Sample Application for Approval of Family Settlement Agreement 

 

Sample Family Settlement Agreement 

 

Sample Order Approving Family Settlement Agreement 
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

 

IN THE MATTER OF 

THE ESTATE OF 

JANE DOE,  

Deceased. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 

PROBATE NO.:  ESPR  11111 

 

APPLICATION FOR APPROVAL OF 
FAMILY SETTLEMENT AGREEMENT 

 

COMES NOW, the undersigned, and in settlement of their claims under 

the Last Will and Testament of Jane Doe, hereby make this application as 

follows: 

1. On January 1, 2014, Jane Doe died testate, a resident of Des 

Moines, Iowa and this estate was opened on January 17, 2014.   

2. Mark Doe is a beneficiary pursuant to the will of Jane Doe, dated 

October 31, 2008. 

3. Mark Doe wishes to receive, in exchange for full satisfaction of his 

share of the Jane Doe Estate, the house located at 1234 E Street, Des Moines, 

IA 50312 now owned by the Estate. 

4. Mark Doe, Cindi Doe, and John Doe have entered into a Family 

Settlement Agreement which is attached as Exhibit A.  See In re Bradley’s 

Estate, 231 N.W. 661, 662 (Iowa 1930) (“Our court upholds the friendly 

settlement of differences over property arising among heirs of deceased 

persons.”). 

WHEREFORE, the undersigned Executor of the Jane Doe Estate asks the 

court to approve the Family Settlement Agreement attached as Exhibit A. 

Dated this            day of                                  , 2016. 

 

____________________________ 
John Doe 

Executor of the Jane Doe Estate 



 
 

 13 

FAMILY SETTLEMENT AGREEMENT 

Family Settlement Agreement (the “Agreement”), dated as of 11th day of 
August, 2016, between John Doe, 1111 B Street, Des Moines, IA 50312 
(hereinafter “Executor” or “John Doe”), acting as Executor of this estate and 
as a beneficiary of the Jane Doe Estate, Mark Doe of 12345 C Street, Des 
Moines, IA 50312 (hereinafter “Mark Doe”) and Cindi Doe of 999 D Street, Des 
Moines, IA 50312 (hereinafter “Cindi Doe”), as beneficiaries of the Jane Doe 
Estate. 

RECITALS 

 On January 1, 2014, Jane Doe died testate, a resident of Des Moines, 
Iowa.  A probate estate was commenced January 17, 2014, with John Doe 
appointed as Executor.  John Doe; Mark Doe; and Cindi Doe are beneficiaries 
in the Last Will and Testament of Jane Doe.  Mark Doe is a one-third (1/3) 
beneficiary of the property of Jane Doe pursuant to the will.  Mark Doe wishes 
to receive the house located at 1234 E Street, Des Moines, IA 50312 
(hereinafter “Property”) now owned by the Estate and is willing to forego and 
release his right in the Estate in exchange for the Property. 

NOW, THEREFORE, in consideration of the foregoing recitals and the 
mutual promises and covenants set forth in this Agreement, the receipt, 
sufficiency, and adequacy of which are hereby acknowledged, the parties agree 
as follows: 

1. Representation of Mark Doe and Release.  Mark Doe hereby 
warrants and represents that he is a beneficiary of the Estate.  Mark Doe 
irrevocably and unconditionally releases any and all claims he may have to all 
or any part of the Estate in exchange for the receipt of the Property.  Mark Doe 
accepts the foregoing in full, final and complete settlement of all claims he may 
have, and which he is releasing, against the Estate. 

2. Representation of Remaining Beneficiaries.  Cindi Doe hereby 
warrants and represents that she is a beneficiary of the Estate.  Executor 
hereby warrants and represents that he is a beneficiary of the Estate, and the 
Executor of the Estate, and entering into this Agreement in such capacities.  
Executor, in such capacities, acknowledges the transfer of the Property to Mark 
Doe in procurement of the release to the Estate and warrants that said transfer 
is permanent and nonrefundable.  Executor warrants and represents that the 
Estate, after the transfer of the Property to Mark Doe, will be divided as follows: 
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a. One-half (1/2) to Cindi Doe 
b. One-half (1/2) to John Doe 

 
3. Governing Law.  The terms and provisions of this Agreement shall 

be construed under the laws of the State of Iowa.  Venue shall be proper in 
Polk County, Iowa. 

4. Effect and Amendment of Agreement.  This Agreement embodies 
the full and complete Agreement of the parties, and no amendments, 
alterations, modifications or changes shall be effective or binding upon the 
parties unless the same are reduced to writing by the parties. 

5. Failure to Enforce is not a Waiver.  The failure of either party to 
attempt to enforce any of its rights under this Agreement shall not constitute a 
waiver of its right to pursue any prior or subsequent breach of this Agreement. 

IN WITNESS WHEREOF, the Parties hereto have set their hands as of 
the day and year first above written. 

 

____________________________ 
John Doe 
 
 
____________________________ 
Mark Doe 
  
 
____________________________ 
Cindi Doe 
 
 
 
____________________________ 
John Doe 
Executor of the Jane Doe Estate 
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 
 
 
 
IN THE MATTER OF  
 
THE ESTATE OF  
 
JANE DOE, 
 

Deceased.  
 

 
 
PROBATE NO.:  ESPR  11111 
 
 
ORDER APPROVING FAMILY 
SETTLEMENT AGREEMENT 
 

 
NOW on this            day of                               , 2016, the Executor’s 

Application for Approval of Family Settlement Agreement comes on for hearing 

and this Court, having examined the file and being fully advised in the 

premises, finds: 

1. Mark Doe is a beneficiary pursuant to the Last Will and Testament 

of Jane Doe and John Doe is the duly appointed Executor of said 

will. 

2. The Settlement Agreement resolves all conflicts and disputes 

between the parties regarding the distribution of property from the 

Estate. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED by the Court 

that the Settlement Agreement of the Estate between John Doe, Mark 

Doe, and Cindi Doe is hereby approved. 
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The adoption of a minor child in the state of Iowa consists of two (2) separate legal 

proceedings: (1) Termination of Parental Rights (“TPR”) pursuant to Iowa Code Chapter 
600A  (or Chapter  232  if  initiated  by  the  State  of  Iowa),  and  thereafter  (2) Adoption 
pursuant  to  Iowa Code Chapter 600.    TPR  legally and permanently severs  the child’s 
relationship to his or her biological parents, while adoption legally establishes the child’s 
relationship to the adoptive parent(s).     
 

Termination of Parental Rights (Chapter 600A)   
 

1.  Precious few things can be done prior to the birth of the child. 
 

2.  The adoptive  family  is or may be present at the child’s birth depending on 
whether it is an open or closed adoption and whether there is an adoption agency 



involved.     
 

3.  If  biological  parents  are  still  agreeable  to  adoption,  the  child  is  “placed” 
with the agency or adoptive family while in the hospital. 

 
4.  The parents then sign a Release of Custody which places the custodianship 
of  the child with an agency, attorney or other  intermediary allowed by  Iowa  law.   
The Release of Custody cannot be  signed before 72 hours after  the  child’s birth.   
NO EXCEPTIONS!    Signing starts the 96hour period in which birthparents can 
change their mind  for any reason.    Once expired, birthparents can change their 
minds only for “good cause” up to time of TPR hearing.    Iowa Code 600A.4. *I 
TAKE  THE  POSITION  THAT MOST/ALL  JUDGES WOULD  NONETHELESS 
ALLOW BIOLOGICAL PARENTS TO REVOKE THEIR RELEASE OF CUSTODY 
AFTER 96 HOURS FOR ANY REASON, GOOD CAUSE NOTWITHSTANDING. 

 
5.  Iowa  law does not allow a Release of Custody  to place custody of a minor 
child to be adopted with the potential adoptive family directly (see above) unless a 
prospective  adoption petitioner  is  related within  the 4th degree of  consanguinity.   
Iowa Code 600A.4.     

 
6.  Birth  parents must  be  offered  (they  can  refuse)  a minimum  of  three  (3) 
hours of birth parent and adoption counseling prior to signing a Release of Custody. 
  Iowa Code 600A.4(2)(d). 
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7.  File  Petition  for  Termination  of  Parental  Rights.    The  contents  of  the 
Petition as  set out  in  Iowa Code 600A.5 and venue of  the Court are very 
specific.    Attach  to  the  Petition  the  voluntary  Releases  of  Custody.   
Many  times  the  alleged  (referred  to  as  “putative”)  father  cannot  be 
identified or located, in which case you simply attach the biological mother’s 
Release of Custody which  is by  itself effective  for placing custody with the 
intermediary party.    See 600B.40 which  states  that  a mother of  a  child 
born out of wedlock has sole  custody of the child. 

 
8.  Grounds  for  termination  set  forth  in  Iowa Code 600A.8  include voluntary 
execution of release of custody, failure to object after having been given notice and 
opportunity to do so, and abandonment of the minor child. 

 
9.  After filing the Petition, obtain a Court order which sets the termination of 
parental  rights  hearing  date  and  appoints  a  required Guardian  ad Litem  for  the 
minor  child Appoint Custodian  in  same  order.    If  doing  notice  by  publication, 
form of publication is set out in 600A.5(5).    Parties may accept service of notice 
also.         

 
10.  Service on parties of Original Notice, Petition, and Order Setting Hearing 
and Appointing GAL is required within statutory time frame.    Personal Service is 
always preferred unless you can get  the parties  to sign an Acceptance of Service.   
Publication notice is allowed but query how effective is notice via the legal section 
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of  a  newspaper?    Sometimes  this  is  the  only way with  fathers who  cannot  be 
identified or  located.    If you are going to use publication notice, be prepared to 
explain  to  the  Judge what  efforts  you made  to  locate  the  father/party.    Use  of 
Facebook,  social media,  people  finder  sites,  and  persons who might  know  of  a 
person’s location is expected!    The tendency of many parties is to not want to try 
to hard to locate the father/etc. but this is potentially fatal if the father later alleges 
that he was not notified; convince your client to locate, it’s your job.     

 
11.  Any parent having their parental rights terminated in a 600A “private” TPR 
is  entitled  to  representation  if  they  cannot  afford  it.    The  Petitioner  is 
responsible for the cost unless the Petitioner is also indigent.         
12.  Do  an Affidavit  of Paternity  in which  biological mother  states  identity  of 
putative  father(s) and  the circumstances of conception of  said child.    This can 
vary  widely.    Might  be  an  unknown  father.    Might  be  several  fathers.   
Affidavit  is  signed  under  penalty  of  perjury.    Criminal  violation  is  merely  a 
simple misdemeanor for deliberate misstatements.     

 
13.  Make  sure  to  send  an  inquiry  to  the  putative  father  registry  at  the  Iowa 
Department of Public Health to determine if anyone registered as the father of the 
minor child.    I have had one father ever register but you still have to try.    You 
get a letter back from the IDPH which you should file with the Court. 

 
14.  One  of  the most  frequent  questions  that  I  get  from  “cold  calls”  is  from 
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adopted children  looking  for  their biological parents.    Iowa  law deals with  this 
issue by allowing access to an adoption file only  if the biological parents executed 
and filed in the court file an Affidavit to Reveal (or Not Reveal) Name if the child 
ever seeks court permission  for  identifying  information.    See 600.16A.    Since 
the  law  allowing  such  an  affidavit was  not  passed  until  recently,  children  from 
“older” adoptions have no possibility to access these records.     

 
15.  Termination  Hearing.    I  set  these  for  court  service  days  with  the 
assumption  that  it  will  be  uncontested.    If  someone  shows  up  wanting  to 
“contest” and not have their rights terminated, I then set the “trial” for a full day 
down  the  road.    This  gives  time  to  exchange  discovery  (I  send  interrogatories 
and requests for production of documents to verify fitness to parent).    If parents 
have not  changed  their mind,  they do not need  to  attend.    Hearing  cannot  be 
sooner than 7 days after birth of child and must be reported.    After termination, 
a “guardian”  is named  for  the  child  (usually  an  agency or  an  attorney)  and will 
have to consent to adoption after sixmonth waiting period.    Appeal period is 30 
days, which cannot be waived or extended.    Child can be adopted anytime after 
expiration  of  the  appeal  period  (Iowa  has  a  180  day  waiting  period  unless  an 
adoption  petitioner  is  related  to  the  child).        TPR  records  are  sealed  after 
expiration of appeal period.   

 
II.    Adoption: The Second and Final Adoption Step 
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Thinking Ahead:    Adoption Issues to Consider at TPR Stage 
 

1.  Obtain medical and social history information from biological parents 
as soon as you can.    Iowa Code Section 600A.4(2)(f).   

 
2.  Ensure that a valid home study is in place prior to the child residing 

the adoptive family.    This is required unless an adoptoin petitioner 
is  a  relative.    Iowa  has  a  sixmonth  minimum  residency 
requirement with postplacement supervision prior to placement.     

 
3.  Adoption  Variations:  infant  child,  “DHS  child”,  relative  adoption: 

fourth  degree  of  consanguinity,  agency  adoption,  private  adoption, 
single parent adoption, adult adoption,  foreign adoption, stepparent 
adoption. 

 
4.  Indian Child Welfare Acts (ICWA and Iowa ICWA) 

 
5.  Interstate Compact on the Placement of Children 
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