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l. | NTRODUCTI ON

The purpose of this outline is to give practitioners who are unfamliar
or only somewhat famliar with adoption procedures a sinple outline to assist
themin handling clients with adoption issues and to help themin
generating docunents necessary to finalize adoptions. The outline details
finalization of placenments of children through agencies, step-parent

adoptions, or private placenments only where termi nati on of parental rights

has al ready been acconplished. No attenpt has been nade to educate

practitioners on the nmultitude of issues involved in voluntary termnation of
parental rights as they apply to private placenments by attorneys. | believe
that the practice of handling private placenents should be approached with
great caution. In addition, mal practice policies may exclude coverage for
private placenents instituted by attorneys unless the attorney has
specifically notified the insurance conpany that private placenents are part
of his or her practice.
. TYPES OF ADCPTI ON PLACEMENTS

The | aw of adoptions in lowa is al nost exclusively statutory. Nearly
all statutory provisions relating to the adoption of persons are contained in
| owa Code Chapter 600; although voluntary step-parent adoptions are di scussed
in Chapter 600A as well. Although types of placenents differ, the basic
format is the sane.

A Agency/DHS Pl acenent: This is probably the nbst common type of

adopti on encountered by attorneys practicing in this area. |In the past,
private adoption agencies did nost of the adoption placenents. However, in
recent years, the State of |owa, through the |Iowa Departnment of Human
Services, has placed thousands of children for adoption due to termnation of
parental rights proceedi ngs under Chapter 232. Most often the attorney is

cal l ed upon by the adoptive parents to “finalize” an adoption placenent that



has al ready been made by DHS or a private adoption agency. Mst of the
suggestions referred to below apply to this type of finalization.

B. Private Placenent: The procedures as to the adoption itself are

simlar, and there is no distinction in the Code as to format or other
provi sions. However, | would caution against finalizing an adoption petition
for petitioners who have had a private placenent through another attorney.

C. Foreign (out of state): Iowa Code 8600.15 grants full faith and

credit to any adoption decree issued in the United States. Once an adoption
has been finalized in another state, the child’s |legal status is recognized

in lowa. No further proceedings are necessary in lowa. However, if there

has been a termination outside of lowa, and the parents want to finalize in

| owa, please note that you nust confirmthat the parents have conplied with
the provisions of the Interstate Conpact on the Placenent of Children (ICPC).
| owa Code §§ 232.158-232. 168.

D. I nternational Adoptions: |owa Code 8600.15 grants full faith and

credit to any adoption decree issued by a court pursuant to due process of
| aw outside of the United States. Once an adoption has been finalized in
another country, the child’s legal status is recognized in lowa. No further

proceedi ngs are necessary in lowa. However, it should be noted that even if

a child has been adopted from another country, you will want to obtain proof
of citizenship fromthe INS (Form N-600) to use in lieu of a birth
certificate or to obtain a passport.

E. Step-parent: lowa |law permts a spouse of a parent of a child to
adopt a child. Although there are sone specific exceptions pernmitted which
make st ep-parent adoptions sonewhat easier than other adoptions, the basic
format still applies. Exceptions for step-parent adoptions will be noted
t hr oughout the outline where applicable.

PRACTI CE PO NTER NO. 1 - The 1994 | egi sl ature adopted numerous changes

(HF2217) which elinmnated all references in Chapter 600 to “natural ” parents



and changed all references instead to “biol ogical ” parents. The primary
reason for this change was to distinguish biological parents from adoptive
parents. | find that many | awers still use “natural ”, instead of the nore
appropriate “biological”. This may offend clients, since that nmmkes their
adoptive child, by definition “unnatural ”, rather than “non-bi ol ogi cal ”.
[11. CONTENTS AND REQUI REMENTS OF PETI TION - 8§600.5

The adoption petition nust be signed and verified by the petitioner(s)

and should contain the foll ow ng information:

A Vital Information:
1. Adopt ee
a. Nane as it appears on the birth certificate, and the

resi dence or domcile of the child; 8600.5(1).

b. Date and place of birth; 8600.5(2)
C. New nanme requrested, if any; 8600.5(3).
d. Nane, residence and domicile of any parents; 8600.5(6).

PRACTI CE PO NTER NO. 2 - Except in step-parent adoptions, the person to be
adopted no | onger has biol ogical parents since parental rights have been

term nat ed.

e. Description, estimate and val ue of any property owned;
§600. 5(8) .
2. Petitioner
a. Nane, residence or domicile; 8600.5(5).
b. Date of placenent with petitioner (or expected date of

pl acenment); 8§600. 5(5).
3. Guardi an and/ or Guardi an Ad Litem and/or Custodi an
a. Nane, residence or domicile of guardian, custodian and
guardian ad litemof the child, if one is appointed; 8600.5(4)

B. Qualifications to Adopt: 8600.5(7) provides that the petitioner

neet one of the five criteria under 8600.4 which permt persons to adopt.



This section permts single persons as well as husbands and wives (note it
does not say married couples, but husband and wife together) to file adoption
petitions. In addition, a husband or wife may file on their own in a step-
parent petition (for obvious reasons).

The statute also pernmits a husband or wife to separately file a
petition to adopt if for sone reason the other spouse is absent, unavail abl e
or incapacitated and the court makes the determ nation that adopti on would be
appropriate and that the parti es had been separated under the separation
provi si ons under 597.10. This would appear to be a rare circunstance.
PRACTI CE PO NTER NO. 3 - Note that gay or |esbian couples cannot adopt a
child together, although one partner can

C. Term nation of Parental Rights: 8600.5(10)

1. When and where term nation of parental rights of the person to be
adopt ed has occurred nust be included. An adoption petition cannot be filed
until a termnation of parental rights has taken place (8600.3(2)) with two
exceptions:

a. Adult adoptees (8600.3(2)(a))

b. St ep- parent adoptions (8600.3(2)(b) - The statute permts
st ep- parent adoption petitions to be filed as a conbi ned term nation of
parental rights/adoption petition and permits termination of parental rights
of the other biological parent as part of the sane proceedi ng.

V. ATTACHVENTS TO PETI Tl ON

A Certified or Verified Birth Record: 8600.6(1)

1. The birth certificate for a child bornin lowa to married
parents, (or a child born out of wedl ock after July 1, 1995), can be obtained
fromthe county of birth. A certified copy is $15.00.

2. Children born out of wedlock prior to July 1, 1995, and children
who have been adopted before, have their birth certificates indexed at the

Bureau of Vital Records, Lucas State Ofice Building, Des Mines, lowa. A



certified copy can be obtained fromthe departnent by witten request at a
cost of $15.00.

3. Foreign (out-of-state) birth records can generally be obtai ned by
maki ng a request to the respective state governnent department. Mst
adopti on agencies will provide you with the birth certificate or verified
birth record of children born out-of-state. A list of the agencies providing
birth records appears in the appendi x.

4, International Birth Records. Due to the difficulty in
translations and verification of birth records, if there is no specific birth
certificate or record, documentation fromthe Immigration and Naturalization
Service regarding the legality of a term nation or adoption overseas shoul d
be obtained and will be sufficient.

B. Copy of Termination of Parental Rights Order: 8600.6(2)

A copy of the order or decree termnation parental rights nust be

attached to the petition. It is extrenely inportant that the practitioner

ensure that the tinme for all appeals has expired and that procedendo has

i ssued. This should be confirmed, especially in DHS cases.

The Code does not require that the term nation order be a certified
copy but the careful practitioner would ensure its validity.
NOTE: Because the step-parent adoption can take place as a conbi ned
proceedi ng, the termi nati on order need not be attached to a step-parent
adoption petition.

C. Consents to Adoption: 8600.6(3), 600.7

1. Consents: Various parties are required to consent to the
adoption. The parties fromwhom consent is required are set forth in 8600.7.
The consent must be in witing, nust name or refer to the person to be
adopted and the petitioner(s), and rmust be signed before a notary or be given
directly to the court. The follow ng persons nust consent to the adoption

a. The guardian of the person to be adopted.



b. The spouse of the petitioner (this applies to step-parent

adoptions only).

C. The spouse of a petitioner who is separately filing to adopt an
adult child.
d. A child over 14 (and presumably an adult child) nust consent.

However, said consent need not be attached to the petition. The Code
provides that the child must consent in the presence of the court, presumably
at the tine of hearing on the petition. (In practice, adoptions for adults
and children over 14 are relatively rare).

2. Wt hdrawal or Refusal of Consent: A person from whom consent is
required may refuse to give said consent. Also, a person who has previously
gi ven consent can withdraw the sane by the filing of an affidavit
(8600.7(3)). In the event of either a refusal of consent or w thdrawal of a
previously given consent, the court has the power to follow through and at
the tine of hearing is permitted to make a decision as to whether the consent
of the party who has refused (or w thdrawn) consent is necessary to grant the
adoption. The standard to be used by the court is the best interests of the
child. 8600.7(4) does provide that the court may, at its option, approve an
adoption petition without all of the necessary consents, in the best
interests of the child.

D. Pre- Pl acement | nvestigation Report (PPIR):

1. The requirenents of a PPIR (generally known as a honmestudy) are
set forth in 8600.8(1)(a).
PRACTICE PONTER NO. 4 - A list of the certified adoption investigators
approved by the Departnent of Human Services can be obtained from DHS

2. lowa | aw requires that the PPIR be done only by certified
i ndi vidual s (8600.2(2)). DHS is the |icensing agency.

3. The PPIR nmust be conpleted prior to placenment of the child in the

honme of the adoptive parents.



4, The PPIR can be waived by the court only in certain
ci rcumst ances:

a. In step-parent or adult adoptions (8600.8(7)), the court
may wai ve the PPIR, but is not obligated to do so.

b. Inter-Fam |y Adoptions (8600.8(2)(a)) Petitioners who are
related within the fourth degree of consanguinity to the person to be adopted
may have the PPIR wai ved by the court.

PRACTI CE PO NTER NO. 5 - Although it is generally accepted practice that the
PPIR is waived in the above cases there are no | egal requirenents that the
court waive such report. The court is free to order the sane if the court
believes it is appropriate to do so even in those cases where the report can
be wai ved.

C. The PPIR is valid only for one year fromthe date of
i ssuance and cannot be relied upon to place a child in an adoptive hone if
t he pl acenent occurs nore than one year after the date of the PPIR

(§600.8(2)(a)).

d. There are a nunber of crimnal convictions which can, and
will likely forestall approval, including certain drug offenses, donestic

vi ol ence and crines against children. 8600.8(2)(b).

V. FI LI NG AND POST FI LI NG PROCEDURES
A Venue and Jurisdiction: (8600.3(1))
1. Venue i s appropriate in any county which is the donicile or

resi dence of the Petitioner, the guardian, or an adult person to be adopted.
2. Venue may be transferred to another county in the interest of

substantial justice. There are no cases involving reasons why venue change

woul d be appropriate although it is conceivable that the petitioners could

nove their residence during the course of the adoption proceedings.



B. Report of Expenditures: 8600.9 - 8600.9(1) places certain

restrictions on the anount and types of conpensation that can be received by
an biol ogical parent as part of the adoption process. 8600.9(2) requires
that the petitioners file with the court, prior to the adoption hearing, a
full accounting of all disbursenments paid or agreed to e paid by or on behalf
of the petitioners in connection with the adoption
PRACTI CE PO NTER 6 - The provisions of |owa Code 8600.9 do not apply to step-
parent adoptions and step-parent adoption petitioners need not file this
report.

The foll owing expenditures listed in 8600.9 may be paid in connection
with the adoption

a. The birth of the person to be adopted.

b. The placenent of the minor person with the adoption
petitioner and | egal expenses related to the termi nation of parental rights
and adopti on processes.

C. Pregnancy-rel ated nedi cal care received by the biologica
parents or the m nor person during the pregnancy or delivery of the m nor
person and for nedically necessary postpartumcare for the biological parent
and the mnor person.

d. Li vi ng expenses of the nother, pernmitted in an amount not
to exceed the costs of roomand board or rent and food, and transportation
for nmedi cal purposes only, on a comon carrier of persons or an ambul ance,

for no longer than a period of thirty days after the birth of the m nor

per son.

e. Costs of the counseling provided to the biol ogical parents
prior to the birth of the child in accordance with 8600A. 4(2), to the
bi ol ogi cal parents prior to the rel ease of custody, and any counseling
provided to the biological parents for not nore than 60 days after the birth

of the child.



f. Li vi ng expenses of the m nor person if the mnor person is
pl aced in foster care during the pendency of the term nation of parenta
ri ghts proceedings.
The Code al so provides that all paynents for the above expenses shoul d be

paid directly to the provider and not to the biological parents. A

bi ol ogi cal parent who receives any prohibited thing of value, or a person who
gives a prohibited thing of value, whether it be a petitioner, adoptive
parent, or a person assisting in the process, is guilty of a sinple

m sdemeanor .

C. Notice: 8600.11 provides for the manner and tine of providing

noti ce of the hearing.

1. Noti ce shall be given at |east 20 days before the adoption
hearing by providing a copy of the petition and its attachnents as well as a
notice of the adoption hearing to each of the person described in 8600.11(2).

2. The notice shall state the time, place and purpose of hearing and

shal |l be served in accordance with Rule 1.305 Acceptance of service is

permtted (8600.11(3)). Although the formof notice is not specified, the
notice is subject to constitutional due process requirenents and nust be
reasonably cal cul ated under all the circunstances to apprise persons entitled
to notice o the proceedings and to afford them reasonabl e opportunity to

appear and be heard. Catholic Charities of Archdi ocese of Dubuque v.

Zal eskv, 232 N.W2d 539 (lowa 1975).
3. The following parties are entitled to notice of the adoption
pr oceedi ngs:
a. Guardi an of the child - 8600.11(2)(a)
b. Guardian ad litem (if one is appointed for the adoption
proceedi ngs) - 8600.11(2)(a)
C. Custodian of the child - 8600.11(2)(a)

d. An adult person to be adopted - 8§600.11(2)(b)



e. Pre-pl acement and Post - pl acenent investigators -
8600. 11(2) (c)

f. Any person who has been granted grandparent visitation
rights with the child pursuant to 8598.35 - 8§600.11(2)(e).
PRACTI CE PO NTER NO. 7 - Subsection (f) provides for notice of adoption
hearings to grandparents who have judicially established visitation
privileges. This provision was inserted several years ago after the adoption
of 8598.35, but prior to court cases which ruled certain provisions of
§598. 35 unenforceable. G ven the questionable validity of that code section,
this author woul d seriously question whether any visitation privileges would
survive a full adoption proceeding. In addition, although notice to the
grandparents appears to be required under certain circunmstances, it does not
appear to give themany rights to participate in the proceedings or to
contest the adoption in any way since they technically have no standing in
t he adoption proceedi ng.

g. Any ot her person who is required to consent under 8600.7

who is not described above.

4, Exceptions to the notice provision
A Noti ce need not be given to certain parties:
a. Any person whose parental rights have been terminated is

not entitled to notice of the adoption proceeding - 8600.11(2)(a)

b. Neither the petitioner nor petitioner’s spouse is required
to give thensel ves notice of the proceedings. For exanple, the spouse in a
step-parent adoption is a party required to give consent, but is not required
to be served with the petition or notice, since presunmably they are aware of
t he proceedi ngs - 8600.11(2)(d).
PRACTI CE PO NTER NO. 8 - Most parties have no probl em accepting service since

nost parties are cooperative in these proceedi ngs; however, it is inmportant



that the paperwork be served at |east 20 days prior to the hearing date to
preserve your record

D. M ni mum Resi dence Requirenents: 8600. 10

This section requires that the final adoption decree not be entered
until the person to be adopted has lived with the petitioner(s) for at |east
180 days. This requirenent can be waived under the follow ng circunstances:

1. St ep- parent adopti ons

2. Where the child to be adopted is related to the petitioner(s)
within the fourth degree of consanguinity.

3. The period may be shortened upon good cause shown when the court
is satisfied that the adoption petitioner(s) and the person to be adopted are
suited to each other
PRACTI CE PO NTER NO. 9 - Because a post-placenent report is not always
required in a step-parent adoption or one involving a relationship within the
fourth degree of consanguinity, the mininumresidence requirenent is often
wai ved in these cases. However, a careful practitioner mght satisfy
t hensel ves that the adjustment period for the child has been adequate before
the adoption is finalized. It is inportant that the attorney exercise
i ndependent judgment when di scussing a stepparent adoption with the parties
and nake it clear that one or the other should seek | egal counsel to make

sure that each understands the possible outcones of an adoption.

Unfortunately, |like many marriages, nmarriages involving adoptive stepparents
fail, and it is inportant that everyone is clear regarding the | ega
obligations involved. 1In other cases, although the court can shorten the

period, there is no provision for waiver of the 180 day time frame.
V. ADOPTI ON HEARI NG AND POST- HEARI NG PROCEDURES

A Adopti on Hearing: §8600.12 covers the procedures at the adoption

heari ng.



That statute provides that the hearing will be informal and held as a
hearing in equity with the hearing to be recorded by the court reporter.
Only those persons notified of the hearing, w tnesses and | egal counsel shal
be adnmitted to chanbers during the adoption hearing. The petitioner and the
person to be adopted shall be present unless excused by the court. The court
is permtted to hear evidence and testinony fromany person present at the
di scretion of the court.
PRACTI CE PO NTER NO. 10 - In the experiences of this practitioner, Judges
conduct hearing sin different ways ranging fromtaking al nost no testinony in
an informal setting in chanmbers to considerable questioning in the courtroom
If you are preparing to finalize an adoption in a venue unfamliar to you,
woul d suggest a tel ephone conference prior to the date of the hearing to
review with the court any special requirenents they nay have regarding the
conduct of the parties at the hearing. |f possible, the court should be
provided with the court file prior to the hearing so the court has a chance
to reviewthe file for any problens or concerns prior to the hearing.

B. Adoption Decrees: 8600.13 - At the conclusion of the adoption

hearing the court generally has three options available to it:

1. Di sm ss the adoption petition and further nmake a determ nation as
to who shoul d be the guardian or custodian of the minor child. The dismssa
of the adoption petition and the placenent of the child with a person as a
guardi an or custodi an shall each be determ ned by the court acting in the
best interests of the child (8600.13(1)(c)).

2. The court may issue an interlocutory adoption decree which
automatically beconme final at a date specified by the court which date shal
be not |ess than 180 days nor nore than 360 days fromthe date of the
i ssuance of an interlocutory decree. However, the interlocutory decree may
be vacated by the court at any time prior to the date specified for the

decree to becone final. The court has discretion to nmake additiona



observations and investigations and reports regarding the relationship

bet ween t he adoption petitioners and the person to be adopted. |If the
interlocutory decree is vacated the provisions above relating to di sm ssal of
the adoption petition apply. (8600.13(1)(b) and §600. 13(2, 3))

3. A final decree can be issued. A final decree term nates any
parental rights existing at the tine of the issuance and establishes the
parent-child rel ati onship between the adoption petitioner and the person to
be adopted. The termination of parental rights does not apply to the spouse
of a step-parent petitioner. |In addition, the parent-child relationship
shal |l be deened to have been created at the birth of the child except as
ot herwi se specified by law. (8600.13(1)(a), 8600.13(4))

C. Copi es of Adoption Decree: §600.13(5) provides that the Cerk

shall, within 30 days, deliver certified copies of the adoption decree to the

foll owi ng persons:

a. Petitioner
b. Depart nent of Human Servi ces
C. Agency or person meki ng an i ndependent placenent.

PRACTI CE PO NTER NO. 11 - Each certified copy of adoption decree costs $10.00
- $13.00, which is assessed as part of the court costs. However, because the
record is sealed pursuant to 8600.16 after 30 days, this nay be the only
sinpl e opportunity available to obtain a certified copy of the decree, so the
petitioner should get a copy at this tine.

D. Abstract of Adoption Decree: The clerk is also required to

provide the Bureau of Vital Records of the lowa Departnment of Public Health
with an Abstract of Adoption Decree prescribed by §144.19 within 30 days of
the i ssuance of the adoption decree. The State has recently adopted a new
form The abstract is to be filled out by the petitioners and certified by
the Clerk of Court and nmiled to the Registrar of the Bureau of Vita

Records. The Registrar requires $15.00 to prepare a new birth certificate



and $15.00 for each certified copy of the new certificate. There is an

addi tional $15.00 charge for international adoptions. Checks are payable to
the I owa Departnent of Public Health.

PRACTI CE PO NTER NO. 12 - The lowa Departnment of Public Health will issue a
new birth certificate for any child who is born in the State of lowa and for
i nternational adoptions. However, if a child is born outside of lowa, the
new birth certificate nust be issued fromthe state in which the child was
born. The state office responsible for birth certificates nmust be contacted
regardi ng the procedures for the issuance of a new birth certificate,
however, nost states will accept the abstract of adoption decree prepared for

the lowa Departnent of Public Health. The |Iowa Departnment of Public Health

will forward the abstract of adoption decree to the proper state of birth and
will provide your office with a copy of the letter of transmttal
E. Term nation and Adoption Records: Pursuant to 8600. 16A, the

per manent adoption record of the court shall be sealed when the file is
conplete and the tinme for appeal has expired. Wth |linted exceptions, the
files hall not be open to inspection and the identity of the natural parents
of an adopted person shall not be reveal ed except under the follow ng

ci rcunst ances:

1. The agency placing the child shall contact the adoptive
parents or the adult adopted child regarding eligibility of the adopted child
for benefits based on entitlenent to benefits or inheritance fromthe
term nated bi ol ogi cal parents.

2. Where for good cause the court determ nes that the records
shoul d be opened for the adopted person who is an adult. However, the court
is to consider at |east two additional factors when determ ning whether or
not to open the record. The first is whether the biol ogical parent has filed
an affidavit requesting the court reveal or not reveal the biologica

parent’s identity and whether or not the adopted person has a mnor sibling.



PRACTI CE PO NTER NO. 13 - Al though conceivably many circunstances could exi st
i n which good cause had been shown to reveal the identity of biol ogical
parents to the adoptee, (or vice versa) a randomunscientific survey of
Judges in District 2A indicates that the courts have effectively closed the
door on the opening of adoption files unless both parties have indicated a
willingness to have the file opened. Because it was not standard practice to
pl ace such affidavits in adoption files even as recently as 10 years ago, it
will be sone tinme before the effects of this statute become known. The
Judges surveyed indicated they have never opened the file at the request of
ei ther party except on one occasion where the biol ogical parents and the
adopt ee both i ndependently requested that the file be opened.

3. A biological sibling may file an affidavit in the adoptee’s
adoption record regardi ng whether or not they wi sh their nane to be reveal ed
or not revealed to the adoptee. The court may consider such an affidavit in
det ermi ni ng whet her or not good cause has been shown to reveal the nane of
the biological sibling to and adoptee. Good cause nust still be shown.

4. The court may, upon conpetent nedical evidence, open
records if necessary to save the life of or prevent irreparable physical or
nental harmto the adoptive person or the person’s offspring. Even under
t hese circunstances, the court and the medi cal personnel involved are to make
every reasonable effort to prevent the identity of the biological parents
from being reveal ed to the adoptee.

5. In addition to the above circunstances, all of which appear
to involve the court’s discretion for good cause only, 8600.16A(3) provides
that the Department of Human Services, the Cerk of Court, and the Agency
maki ng the placenment shall open the adoption records for inspection if the
bi ol ogi cal parent has placed in the adoption record a witten consent to
revel ation of the biological parent’s identity to the adopted child at a

specified age and that adult adopted child has placed in the adoption record



a witten request that the identity of the biological parent be reveal ed.
Thi s consent can be withdrawn at any time by placing the witten w thdrawal
of consent in the adoption record. Violation of this sectionis a sinple
m sdemeanor .

PRACTI CE PO NTER NO. 14 - Although the provisions of 8600.16A(3) above do
not appear to be discretionary, | do not believe a clerk would open the
records without court approval.

F. Medi cal and Devel opnental History: The conplete famly nedica

history of the person to be adopted, including any known genetic, metabolic
or famly disorders, and the conpl ete nedical and devel opnental history of
the person to be adopted are to be included in the pre-placenent
i nvestigation report prepared pursuant to 8600.8(1), although the identity of
the biol ogical parent is not to be disclosed. Under 8600.16, the information
conpiled relating to nedical and devel opnental history shall be nade
avail able at any time (by the clerk of court, the Departnent of Human
Services, or the agency) to adoptive parents or the adult adoptee, so |long as
the identity of the adopted person’s biol ogical parents is not disclosed.
Al so, a person conducting legitimte nedical research or treating a patient
in a nedical facility may use the information solely for these purposes if
approved by the Department of Human Services. A person violating this
section is guilty of a sinple msdeneanor for the first offense, a serious
nm sdeneanor for the second of fense, and an aggravated m sdeneanor for the
third or subsequent offense.
VII. CASE LAW

As nmight be expected since adoptions are rarely contested proceedings,
there is very little case lawrelative to adoptions. the case |aw that does
exist is fairly straight forward and touches on sonme principal issues that

have been enphasi zed in this outline.



In Re Marriage of Hol comb, 471 NNW2d 76 (lowa App. 1991) the court

found that |owa does not recognize the principle of equitable adoption. At

i ssue was whet her or not a step-father who had taken financial responsibility
for a stepson had a continuing obligation for support upon the divorce of the
parties. Although a termi nation had taken place between the biol ogica

father and the stepson, no adoption proceedi ngs were ever begun. The court
found that only by court decree follow ng statutory procedures could an

adoption take place. In the Matter of the Interest of L.B.T., 318 N.W2d 200

(lowa 1982) the court had to revi ew conpeting cross-petitions for adoption
The parental rights had previously been terminated. A single foster nother
who had cared for the child for 28 nonths filed a petition and another couple
filed a cross petition. The second couple had al ready adopted the mni nor
child’s biological brother and sister when the biological parents’ rights
were termnated. Despite the bonding attachments, the trial court found in
favor of the adoptive couple and the Supreme Court affirnmed on appeal. There
appeared to be no question that the couple had cl ear advantages regarding
parenting, including financial ability, age, education, two-parent famly and
the presence of siblings. The Suprene Court found that the devel oped

rel ati onship between the foster nother and the minor child was not enough to
overtake the vastly superior advantages which the cross-petitioners offered
as adoptive parents. 1d. at 202.

Elliott v. Hiddleson, 303 NNW2d 140 (lowa 1981), the Supreme Court

affirmed the rights of an adopted child as a lineal heir of his

grandfat her/testator despite the fact that the testator had no know edge of
t he adoption. The court rejected prior decisions of the court which applied
the stranger to the adoption rule and found that |awful heirs, lineal heirs
and simlar terns are neant to include by |aw adopted children absent
contrary intent in the instrunent. Since there was no contrary intent, an

adopted child was entitled to inherit from her grandfather



In the Matter of the Adoption of MMB., 376 N.W2d 900 (lowa 1985),

t he Suprene Court confirned that a biol ogical father whose rights had
previously been term nated had no standing to give evidence and appear at the
adoption hearing. Although not entitled to receive fornmal notice, the
parties, by agreement, allowed the biological father to be given notice of

t he adoption proceedi ngs, but resisted his attenpts to appear in court and
present evidence at the hearing. The court’s decision denying the biol ogica
father’s right to present evidence was affirmed by the Suprenme Court.
PRACTI CE PO NTER NO. 14 - Al though approved by the court in this decision
this author believes that offering to give biological parents notice of
adopti on proceedings or any other simlar “rights” to obtain his or her
consent to termnation of his or her parental rights is a dangerous practice
and coul d be grounds for clains of fraud, duress, etc. if problens arise down
t he road.

In the Matter of the Adoption of K. T., 497 N.W2d 163 (lowa App. 1992),

the Court of Appeals affirmed that grandparents have no specific standing in
adopti on proceedi ngs unl ess the grandparents are the guardi ans or custodi ans
of the minor child by virtue of prior court action. The court found that

al t hough the grandparents had been given visitation rights under 8§598. 35,
they were not custodi ans or guardi ans of the child and had no standing in the
adoption proceedings. It should be noted that shortly after this case was
deci ded, the statute relating to notice as anended to provi de notice of
adopti on hearings to grandparents who had established visitation rights under
§598.35. However, the fact that the grandparents are given notice of
proceedi ngs does not necessarily obviate the decision in this case since the
Grandparent Visitation Right Statute does not address the issue of adoption
with the exception of step-parent adoptions (8598.35(5)). And, as previously

noted, the statute has essentially been gutted by several Court decisions.



In the Interest of JJMW, 492 NW 2d 686 (lowa 1992) another case

where adoptive parents’ attenpts to finalize an adopti on was opposed by the
(biological) nmaternal grandparents. The trial court approved the adoption
whi ch was reversed at the Court of Appeals. The Suprene Court vacated the
Court of Appeals’ decision and affirnmed the District Court judgment. The
court did not enphasize the fact that the grandparent rights were ended by
the termination of the rights of the biological parents, but reviewed the two
potential adoptive honmes and found that the couple with whomthe child had
been initially placed were nore likely to provide a stable and safe
environnent than the maternal grandparents. The court found it was in the
best interests of the children (twins) to place themw th the adoptive couple
despite the familial ties since the adoptive couple was younger, better
educated and apparently nore financially stable. There was al so evi dence of
conflict in the grandparents’ home and in the raising of their children
PRACTI CE PO NTER NO. 15 - For those of you interested in pursuing private

pl acenents and adopti on work, a reading of the above case is suggested to
expl ore sonme of the pitfalls involved in the practice.

Becker v. |lowa Departnent of Human Services, 661 N.W2d 125 (| owa

2003). This case involves the subsidies provided by the State to individuals
adopting children with special needs as defined by the statute and DHS.

§600. 17-600. 23. Grandparents who had guardi anship of a drug-affected
grandchild who woul d clearly fit the criteria were denied a subsidy in their
subsequent adoption proceedi ng because 8600.20 provi des that the subsidy is
avai |l abl e only when the child was in State custody i mediately prior to the
adoption. The child was not in State custody imediately prior to adoption
and the court found that they were not eligible for the subsidy.

DeBoer (the Baby Jessica Case): The DeBoer case is found at In the

Interest of B.GC, 496 NW 2d 239 (lowa 1992). It should be pointed out

that the Baby Jessica case is not technically an adoption case , but is



really a termnation of parental rights proceeding. The adoption petition of
the M chigan coupl e was denied on the grounds that the parental rights had
not previously been termnated, which is a fatal flawin all cases. There
are three factors which make the DeBoer case uni que and whi ch together
contributed to the denial by the lowa court of the adoption petition of the
DeBoers. First the release of custody signed by the biological nother was
defective because the 72 hour waiting period required before a rel ease of
custody can be signed was not observed. Argunments that the 72 hour waiting
peri od could be waived or shortened were rejected by the court. It is this
aut hor’s contention that the nost serious adoption attorneys did not believe
that the 72 hour period could be waived or shortened and a reliance upon that
defense did not carry nmuch credence. Secondly, the fact that the biologica
father cane forward within 30 days of the term nation proceedi ngs woul d not
seemto neet the abandonnment requirements of the lowa Code. There is a fair
amount of case law on the issue of abandonment and again, a fair readi ng of
the cases would indicate that a 30 day abandonment woul d not constitute
grounds for termi nation under al nmost any scenario. Faced with these

probl ens, the continued efforts to finalize an adoption where term nati on of
the rights of both biological parents was seriously in question would not
appear to have been in the best interests of any of the parties. |In this
aut hor s hunbl e opi ni on, when these questions arose, the DeBoers shoul d have
been advised to place the child in foster care or return the child to the

bi ol ogi cal parents. This author is of the opinion that despite the enotiona
appeal that a child should not be renoved fromthe placenent after such a
long period of time, there is a strong case to be made in favor of the
converse opinion that we should not reward parties (even adoptive parents)
who continue to hold the child in their hone with the know edge that their

chances of success appeared renote.



The reaction by the lowa | egislature to correct the problens raised in
t he DeBoer case was sonewhat mxed. The legislature created a 30 day w ndow
of opportunity in which a putative biological parent whose rights have been
termnated could apply to the court to vacate or appeal the term nation
within 30 days and that thereafter the biol ogical parent would be prohibited
fromchal |l enging the decision. However, even if this statute had been in
place, it would appear that M. Schnmitt (by contacting the court within the
30 day period) could have preserved his rights to vacate the termnation and
tat the result nmay have remai ned unchanged.

The | egi sl ati on does provi de sone safeguards to both the adoptive
parents and the putative fathers who wish to exercise their rights by setting
up a registry of putative fathers and clarifying that the waiting periods for
execution of releases of custody and finalization of term nation cannot be
wai ved. The statute also requires birth parent counseling to be provided to
t he biol ogi cal parents and clearly addresses the issue of crimnal sanctions
for birth nothers who intentionally nane a party as a biol ogi cal father who

is not, in fact, the biol ogical father



